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Charles Evans Hughes 
By PRESIDENT DAviD A. SIMMONS 


HE HAS KNOWN the law from many vantage points, having been student, teacher, 
practitioner, judge and Chief Justice. He knew the law as an executive, and 
administered it with the highest fidelity when he served as Governor of New 
York. He knew international law and helped to fashion it into treaty form and 
to give it direction where it manifests itself in national policy. It was his 
patience, wisdom, and tolerance in handling the great office of Secretary of State 
which in the eyes of our Latin-American nations began to change our shape from 
that of the Colossus of the North into that of Good Neighbor. 

But it is with his career as an administrator of justice that we are especially 
concerned. He was the first president of this Society which has dedicated itself 
to the improvement of the administration of justice. He was in hearty sympathy 
with its aims and we readily acknowledge that his great prestige was invaluable 
to the Society. In commenting on its work, he said: “The Judicature Society 
endeavors to penetrate to the roots of the evils that afflict the administration of 
justice and to ascertain what means are best adapted to the improvement of the 
system of administration. There are common problems that must be solved and 
every community may be helped by the experience of others.” 

He believed that justice could be administered between nations as well as between 
men, and that the misunderstandings which arise between nations could be solved 
readily by the judicial process. He strove, as Secretary of State, to induce this 
nation to affiliate with the Permanent Court of International Justice at The Hague. 
Being unsuccessful in that worthy effort, he later accepted a position as a judge 
of that court and added to its prestige while actively proving his theory that 
international disputes were subject to peaceful solution. Upon his return to the 
Supreme Court as Chief Justice, he demonstrated administrative talent of the 
highest order. Under his supervision the work of the Court has kept up to date. 
He accepted at its face value the axiom that “Justice delayed is justice denied,” 
and did his part to see that it was never denied. Under his leadership the new 
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federal rules have been created and are demon- 
strating their value both in litigation in the 
federal courts and as an example of improved 
modern procedure for the states to follow. His 
was a major part in the creation of the ad- 
ministrative office of the United States courts, 
a service which is bringing order, efficiency and 
coordinated effort into the judicial system. 

There is no need here to comment on the con- 
flicting theories of the Court’s function which 
reached a crisis during his tenure as Chief 
Justice. Chief Justice Stone, in his article in 
the July number of the American Bar Associa- 
tion Journal has commented on the fact that 
these differences were fundamental and existed 
both within and without the Court, were 
strongly held and stoutly maintained. Suffice 
it to say that in the midst of the tempest the 
Chief Justice so maintained himself as to in- 
crease the very great admiration which all 
thoughtful citizens had and continue to hold 
both for him and for his great office. 





[ Vor. 26 


He achieved greatness at a comparatively 
early age and maintained it in every walk of 
life in which circumstance placed him. Lack- 
ing omniscience and the vantage point of his- 
tory, the current appraiser must measure quali- 
ties in relation to things at hand. We remem- 
ber Ulysses’ statement to Achilles that things 
done in present seem more important than those 
in the past. This may not always be true, but 
certainly the present era has been one of great 
events, and it is not venturesome to estimate 
the worth of a man who has stood pre-eminent 
in so many fields of activity. His life has been 
devoted to service of others. Those who serve 
justice and believe in justice, those who serve 
humanity and believe in humanity, are the 
builders of civilization. Such men are the anti- 
thesis of those who proclaim that they are 
building a new civilization on hate, force, and 
destruction. Lawyers may well be proud that 
their profession has produced a Charles Evans 
Hughes. 


Only Judges Can Reduce Length of Opinions 


FouR OR FIVE years ago there appeared to be 
ground for hope that fewer court opinions 
would be published and that the average “word- 
age” would be sharply reduced. That nothing 
has been accomplished justifies the elder states- 
men of the bar in reminding the profession 
from time to time that there is work to be 
done. The appeal made a year ago to the jus- 
tices by Charles A. Beardsley, then President of 
the American Bar Association, is reprinted in 
this number as a reminder of a great cause 
that still needs leaders and followers. 

Twenty-four years before Beardsley spoke 
there was a plea, both witty and convincing, de- 
livered at a session of the judicial section of 
the American Bar Association by John W. 
Davis, and it reads as well today as in 1916. 
(XLI ABA Rep. 757.) In that address the 
speaker quoted from a committee report to the 
American Bar Association submitted thirty 
years before, as follows: 


“A single word expresses the present condi- 
tion of the law—chaos. Every lawsuit is an ad- 
venture, more or less, into this chaos. .. . It is 
idle to think of going on as we are going. The 
confusion grows worse all the time. Chaos 


deepens and thickens every day.” 

Eminent leaders of the bar fifty-four years 
ago who wrote those words—David Dudley 
Field, John F. Dillon, E. P. Phelps and J. O. 
Broadhead—have been spared a great deal that 
they could not imagine. 

John W. Davis offered the judges a direct 
route out of chaos: 

“Many states now provide for the publica- 
tion of only those opinions deemed by the 
court of sufficient importance to warrant their 
preservation. No tender consideration for the 
vanity of counsel or of litigants should burden 
the exercise of this wholesome power. And if 
private enterprise shall in the future, as in the 
past, sieze upon the situation as an excuse for 
the publishing of unauthorized collections of 
unreported cases, it lies quite within the power 
of the courts to discourage their use in brief- 
ing or in argument.” 

As examples Mr. Davis referred to a petition 
for certiorari in the federal supreme court in 
which 432 cases were cited; and to two cases 
“in a court of very high authority” wherein an 
opinion of 65 pages contained 351 citations, and 
another opinion of 50 pages cited 325 cases. 

Other interests and activities have pretty well 
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distracted professional attention from this prob- 
lem of shorter and fewer published opinions 
during the past five years. In that period we 
have seen the waters of the Rio Grande sub- 
jected to complete control; we have seen two 
great dams constructed to hold the fiood waters 
of the Columbia; scores of other rivers have 
been harnessed to serve human needs; and— 
the spate of opinions flows on undisturbed. 

To require that all opinions be written by the 
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author with a quill pen, as great opinions once 
were written, would be a delightful experiment. 
Since this is hardly a feasible remedy we must 
the more appreciate Beardsley’s appeal, imple- 
mented as it is by his observation that the long 
opinions can be made short if only the judges 
will seek eminence by that route. Doubtless a 
bar medal for the court that uses the least 
average number of words per opinion each year 
would assist this vital need. 


Law Review Material Can Be Made Available 


NO PERSON could assert that the leading law 
reviews do not publish a wealth of learned 
opinion concerning the frontiers of the law. 
Not only lawyers and judges, but the independ- 
ent, trained, unbiased authors as well, will 
agree that this wealth of legal thinking has 
largely failed to register in opinion writing. 

In his discussion of this wasteful attitude of 
bar and bench in the recent June number of 
this JOURNAL!, Frank W. Grinnell makes it 
obvious that appellate judges almost univer- 
sally refrain from comment upon law review 
articles for the simple reason that counsel re- 
frain from citing them; and counsel do not 
cite law review articles because they receive, in 
their reading of opinions, no hint that the 
judges could be interested in purely unbiased 
opinion. 

The escape from provincialism is not to de- 
pend upon the fixing of blame for an unfortu- 
nate tradition. Grinnell suggests “that every 
appellate court in the country adopt a rule, or 
standing order, or an address to the bar, to be 
published and widely distributed, stating that 
the court wishes, and expects, pertinent ma- 
terial in such legal periodicals as the local li- 
brary facilities provide, to be called to the at- 
tention of the court in argument or in briefs.” 

Now, for the first time, we have a definite 





1. A Judicial Tradition That Encourages Ignorance, 
Jour. A J S, vol. 25, no. 1, p. 10. 


proposal, something to build on. A court rule, 
or standing order, or address to the bar would 
mean substantial encouragement. It is no 
answer to this proposal to say that the courts 
are not likely to indicate interest in any sug- 
gestion not directly aimed at their “practical” 
work. The judges can be influenced if only a 
comparatively few lawyers volunteer, providing 
they make the matter a bar association project. 
We say a few lawyers, because there can be no 
practical objection to the proposal. 

With bar association support the judges can 
be persuaded to act. Concurrently the bar as- 
sociation can encourage law librarians to see 
that leading law reviews are subscribed for, 
and that the Index to Legal Publications is 
readily available.” 

Lawyers so interested can frequently cite dis- 
interested opinion in their briefs. The rest of 
the cycle can be presumed. But without initial 
support from a few practitioners, men, who 
perhaps served in their time on law review 
staffs, the deadlock will continue indefinitely. 

The foregoing comment was inspired by let- 
ters dealing with Mr. Grinnell’s article, one by 
Judge Charles E. Clark, one by William Q. de 
Funiak, which will be found in our correspon- 
dence column on page 55 of this issue. 





2. Published by the H. W. Wilson Company, 950-72 
University Ave., New York, N. Y. 





We start in with a false premise when we assert the law is the perfection of 
reason. ... We should rather have the idea that the law is not the perfection of 
reason and that there is a lot that needs change if it is to be anything that 
approximates perfection—Murray Seasongood. 
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Court Integration Through Voluntary Leadership 
By JOHN J. PARKER 


The author, the Senior Circuit judge of the Fourth Circuit, has addressed 
audiences of bar executives in the ten federal circuits during recent months. 
Judge Parker entered upon this arduous work because of his acceptance of the 
office of chairman of the American Bar Association’s Special Committee on Im- 
proving the Administration of Justice, which was associated with the Section of 
Bar Association Activities, Mr. Burt J. Thompson, chairman. What Judge 
Parker has said concerning practical means for inducing judges and practitioners 
to work together for the advancement of jurisprudence is based mainly upon his 
own brilliant leadership in the Fourth Circuit. That a large measure of court 
unification can be achieved through conferences of judges and lawyers has been 
proved. This evolutionary trend should be understood and encouraged in every 
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circuit and every state-—Editor. 


ONE OF THE first steps in achieving efficiency 
in judicial administration is to unify the courts 
under a competent administrative head, to the 
end that judicial man power may be assigned 
as needed to the relief of delay and congestion 
and that administrative practices may be prop- 
erly supervised and regulated. The lack of any 
such unity and supervision is the outstanding 
characteristic of the courts of most of the 
states. To supreme courts or courts of appeals 
we have given power to review decisions of 
lower courts, but no power to control adminis- 
trative practices, which may thwart justice and 
bring it into contempt quite as effectively as 
erroneous decisions. I do not advocate, of 
course, any supervision over the exercise of the 
essential judicial function vested in the judge; 
but if the judicial establishment is to function 
efficiently, there must be authority somewhere 
to assign judges to duty so that those with a 
light burden of work in their districts may 
help in districts where the burden is heavy, 
and to supervise such matters as the calling 
of dockets, the assignment of cases for hearing, 
the use of pretrial practice, and to direct judges 
to proceed with trials and render decisions in 
cases submitted. This is what the administra- 
tive office act has done for the federal courts 
through the setting up of the judicial councils 
in each circuit. Similar provision should be 
made for unifying the work of the judiciary of 
the states. 

Vital in the matter of judicial organization is 
the creation of judicial conferences or councils. 


Such conferences serve a three-fold purpose: 
(1) they help unify the judiciary of the state 
by bringing the judges together for the discus- 
sion of common problems; (2) they provide for 
the discussion of these problems a forum which 
is in effect a school of jurisprudence for the 
judges; and (3) they crystallize the thought of 
the bench and bar with respect to proper stand- 
ards of procedure and evolve practical solutions 
for difficulties facing the courts. In many of 
the states such councils or conferences are al- 
ready provided by statute; but if the judiciary 
is properly alive to its responsibilities, no stat- 
ute is really necessary for their creation. All 
that is necessary is that the chief justice of the 
state ask the other judges to confer with him 
for the purpose of improving the administra- 
tion of justice and invite leaders of the bar and 
of the legal teaching profession to the confer- 
ence. We had such a conference functioning 
effectively in our circuit eight years before the 
passage by Congress of the administrative office 
act. The superior court judges of my state, 
without the aid of any statute, have set up such 
a conference which in the short space of two 
years has already done much to improve the 
administration of justice for the people of 
North Carolina. 

Let me make two or three suggestions as to 
such a conference. In the first place all of the 
judges of courts of general jurisdiction and all 
the appellate court judges should be asked to 
attend. The attorney general of the state, rep- 
resentatives of the bar to be designated by state 
or district bar association and the deans or 
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other representatives of law schools of good 
standing should be invited also. The program 
of each meeting should be carefully arranged 
and should be confined strictly to matters af- 
fecting the administration of justice, leaving 
alone substantive laws and matters of general 
interest. You will be surprised to find how 
quickly such a conference will revolutionize the 
whole attitude of bench and bar towards the 
subject of procedural reform. And, in this con- 
nection, let me add one thought: the reform of 
procedure depends primarily upon the judges. 
The judicial conference will call the attention 
of the judges to reforms that are needed and 
will point out practical methods of attaining 
them. 

With the judiciary of the state thus unified 
and organized, the next important step is to 
obtain legislation, where needed, vesting in the 
courts the power to regulate procedure by rule 
of court. That is where the regulation of court 
procedure belongs. The legislature has neither 
the time nor the experience to give proper at- 
tention to the matter. Legislation, not infre- 
quently, is based upon occasional hardship ob- 
served by a legislator without any adequate 
appraisement of what would be the general ef- 
fect of the rule enacted into law. Legislative 
rules, moreover, are rigid and difficult of 
amendment at the best. The judges, on the 
other hand, are engaged in the administration 
of justice, as an every day business. They know 
by actual and wide experience where the ma- 
chinery of justice works smoothly and where 
it creaks and fails. They know when an injus- 
tice results from an unwise rule and when it 
results from a situation that no rule could rem- 
edy. If permitted to make the rules to govern 
the procedure of their courts, they will not 
only make them wisely and change them when 
they need changing, but they will also interpret 
them liberally in furtherance of justice. Often 
do we see a court excuse an injustice resulting 
from a legislative rule of procedure with the 
argument that the legislature has so written 
the law; but seldom or never do we find a court 
permitting one of its own rules to stand in the 
way of substantial justice. The argument then 
is that the rule was never intended to be ap- 
plied in such a way as to result in injustice. 

I might make an argument from constitu- 
tional principle and say that the rule making 
power belongs to the courts as a matter of con- 
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stitutional right, since the separation of powers 
requires that the courts determine for them- 
selves the manner in which the judicial func- 
tion shall be exercised. Courts of high author- 
ity have so decided. There is high authority 
to the contrary, however, and the power of the 
legislature to regulate court procedure is so 
well established in many states that it would 
be futile to argue against it. I take my posi- 
tion, therefore, not on the ground of constitu- 
tional right, but on the more fundamental 
ground of inherent right, and say that wherever 
the right of regulation be vested under the 
state constitution, it rightfully belongs with 
the courts and that the legislature should vest 
it in the courts; for there can be no question 
as to the power of the legislature to thus dele- 
gate the details of rule making. Wherever this 
has been tried the results have been most grati- 
fying. In no state where procedure is regulated 
by statutes have I heard anything but criticism 
of the statutory procedure; and in no state 
where the rule making power has been con- 
ferred on the courts have I heard anything but 
praise of the system. 





Defense Law Committee Report Approved 


On June 24 President Jacob M. Lashly an- 
nounced that the board of governors of the 
American Bar Association had approved the 
first report of the special committee on ad- 
vancement and coordination of national defense 
work created in response to the appeal of Attor- 
ney General (now Supreme Court Justice) 
Robert H. Jackson, in his address before the 
annual meeting of the Judicature Society May 7. 

The report endorses the Hobbs bill, H. R. 3, 
dealing with treatment of deportable aliens. 
The bill provides for detention of undesirable 
aliens who are subject to deportation but can- 
not be deported because of lack of transporta- 
tion or inability of the other country to re- 
ceive them; it sets up a parole system for less 
dangerous persons under which they may retain 
their liberty but must report at regular inter- 
vals for examination; and it softens the hard- 
ship of the present law on the many aliens of 
good character who are subject to deportation 
because of a mere irregularity or technicality 
in their entry into this country. 
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“An Unconventional After-Dinner Speech’’* 
A Plea for Shorter Opinions 


By CHARLES A. BEARDSLEY 


DURING THE last few months, as I have min- 
gled with lawyers in a score of states, I have 
found them very much concerned about the 
ever-increasing financial burden cast upon 
them by the necessity of buying, and paying 
office rent for, the volumes of law books that 
they must buy and store if they are to continue 
to practice law. 

Many bar association committees have been 
trying for years to find some way of prevent- 
ing the law book publishers from bankrupting 
the lawyers. 

At last, the lawyers are beginning to dis- 
cover that the fault does not lie so much with 
the law book publishers as with the appellate 
court judges, who turn out the opinions out of 
which the publishers make the law books. The 
lawyers are not as yet openly saying much 
about this discovery, for fear of creating an 
atmosphere similar to that created when a 
member of the congregation whistles in church. 

I dislike to mention this subject, particularly 
on this occasion. The judges of the supreme 
court of Illinois are the guests of honor at this 
dinner tonight. On such an occasion, the con- 
ventional after-dinner speech merely compli- 
ments the guests of honor. And being a mem- 
ber of the legal profession and therefore a slave 
to convention, I am very much disinclined to 
make an unconventional after-dinner speech. 

But I am conscious of my obligation to the 
American lawyers who annually are paying out 
of their inadequate incomes many millions of 
dollars as the purchase price of printed vol- 
umes of the appellate court judges’ opinions, 
and many thousands of dollars in rent for office 
space, in which to provide shelf-room for those 
printed volumes. 

And, reluctantly, I have concluded that, in 
addition to paying to the guests of honor the 
compliments that they richly deserve, I should 
take this opportunity to confer with the guests 
of honor, and with the other appellate court 
judges here assembled, about the desirability, 


*This forceful statement was delivered by the Presi- 
dent of the American Bar Association at a dinner 
given in Chicago on December 1, 1939, by the Illinois 


and about the possibility, of shortening the ap- 
pellate court opinions materially—the opinions 
that the publishers publish—the opinions that 
the lawyers must buy and store. 

The Apostle Paul, in his Epistle to the Gala- 
tians (5th chapter, 14th verse), declared that 
“all the law is fulfilled in one word.” But that 
was along time ago. The appellate court opin- 
ions, in which but a part of the present-day 
law is being fulfilled, are somewhat longer. 
And, since the invention of stenography and of 
dictating machines, and since the employment 
of high-speed typists and industrious legal sec- 
retaries, these opinions are steadily and rapidly 
getting longer and longer. Thus, an examina- 
tion of the official reports of a typical American 
court will disclose that, although only a few of 
the opinions in the volumes issued a century 
ago are models of brevity, the opinions in the 
last volumes average about six times as long as 
those in the earlier volumes. 


Wuy Nort ‘STREAMLINED’ OPINIONS? 


While substantially all other instrumentali- 
ties are being more and more streamlined to en- 
able them to keep up with the needs of modern 
society, judicial opinions are becoming more 
and more unstreamlined, and more and more 
unadapted to the needs of modern society. 

The increased complexity of modern society 
does not call for increased cumbersomeness in 
judicial opinions, any more than it calls for in- 
creased cumbersomeness in other society-serv- 
ing instrumentalities. 

Someone has observed that “obscurity of 
expression is the offspring of obscurity of 
thought,”—tthat “clarity of thought begets clar- 
ity of expression.” And an early French phil- 
osopher tells us: “When a thought is too weak 
to be simply expressed, it is clear proof that it 
should be rejected.” 

Shorter judicial opinions might be forthcom- 
ing, if the judicial draftsmen would keep in 
mind Sydney Smith’s admonition: “Brevity in 


State and the Chicago Bar Associations, in honor of 
the justices of the Illinois Supreme Court. It was 


previously published in American Bar Association 
Journal for January, 1940. 
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writing is what charity is to all other virtues. 
Righteousness is worth nothing without the 
one, nor authorship without the other.” Bowker 
filed a brief concurring opinion, in which he ob- 
served: “It’s all right to have a train of 
thoughts, if you have a terminal.” 

If the judges would use fewer words, they 
would not only reduce our law book bill; they 
would also make it easier for us to find out 
what their opinions mean. As John Ray ob- 
served: “He who uses many words for explain- 
ing any subject, doth, like the cuttle fish, hide 
himself in his own ink.” 

I wonder if it ever occurred to the judges 
that not infrequently, when the lawyers read 
the the judges’ opinions, they are reminded of 
the verse: 


“They do not write in verse or prose; 
They simply lay their words in rows. 
The self-same words that Webster penned, 
They merely lay them end to end.” 

It would not be so bad if the judges merely 


laid their own words “end to end.” If that were 
all the judges did, in the natural course of 
events, after a time, they would run out of 
words. 

But the judges don’t stop when they run out 
of their own words. They cause their typists to 
copy paragraph after paragraph, and some- 
times page after page, of other judges’ words— 
all of which copied words the lawyers have al- 
ready bought and paid for and stored on their 
book shelves. 

Although nothing of this kind ever happened 
with an Illinois opinion, often these paragraphs 
and pages of words that the typists copy have 
little or no relation either to the case being de- 
cided or to each other. And sometimes the 
copyists produce opinions that remind us of 
the school boy’s essay on cows: 


“Cows is a very useful animal. Cows give 
milk. But, as for me, give me liberty or give 
me death.” 


LAWYERS WOULD GLADLY HELP 


No doubt, the lawyers themselves, as a means 
of reducing their annual law book bill, would 
be glad to help the judges write shorter opin- 
ions. The lawyers have more time than have 
the judges to familiarize themselves with the 
cases that the judges are called upon to decide. 
The judges accept the lawyers’ aid in the mar- 
shalling of the facts and in finding and apply- 
ing the law. Why not go one step further and 
accept their aid in drafting the opinions? 
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Some courts have rules requiring counsel for 
the appellant to print, in a few lines on a sepa- 
rate page of his opening brief, a statement of 
the question involved in the case—a rule that 
has produced notable results in clarity and con- 
ciseness of statement of issues. Why not adopt 
a rule requiring counsel on each side to append 
to his brief—on a strictly limited number of 
pages—preferably not more than two or three 
pages—a suggested opinion announcing a de- 
cision in favor of his client? Counsel’s knowl- 
edge of his case should enable him, at least 
after a little practice, to write an acceptable 
opinion. And his interest in his case would 
prompt him to do his best. The judges might 
be able to adopt many of the suggested opinions 
in toto, or at least in substantial part. If they 
could, it would save the judges a lot of work and 
give them more time for recreation. And even 
if the submitted opinion could not be used, it 
would do no harm. 


A REMINDER ON THE WALL 


Another thing that might help would be for 
the lawyers to present a warning sign to every 
appellate court judge. The presentation might 
be accompanied by a letter reading something 
like this: 


“Dear Judge: 

“We respectfully request you to hang the ac- 
companying sign in your chambers, where you 
will face it as you dictate your opinions. 

“Tt will serve as a reminder that, if we are 
to continue to practice law, we must buy and 
provide office space for the many volumes of law 
reports in which your opinions are printed. At 
the present time these law reports are costing 
us millions of dollars per year; and year after 
year your opinions are getting longer and 
longer. 

“When dictating your opinions, please remem- 
ber that in effect you are sending us collect 
telegrams. 

“Since we must pay for every word, every 
line, and every page, we would greatly appreci- 
ate your being as brief as you would be if you 
were sending the telegrams prepaid. 

“You could save us much money if you would 
merely refer us to the volume and page of your 
former messages instead of repeating para- 
graph after paragraph and page after page of 
— messages for which we have already 
paid. 

“And, in your recital of the facts, we suggest 
that you take as your model the school boy’s 
essay on Elijah: 

“*There was a man named Elijah. He had 
some bears, and lived in a cave. Some boys 
tormented him. He said: “If you keep on 
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throwing stones at me, I’ll turn the bears on 
you, and they’ll eat you up.” And they did, and 
he did, and the bears did.’ 


“Respectfully and prayerfully yours, 
“The American Lawyer.” 
The sign might read as follows: 
Warning 
To Appellate Court Judges 


Your opinions are collect telegrams 
to lawyers. Don’t bankrupt them. 

We recognize that the American judges have 
made, and are now making, an outstanding con- 
tribution to the stability of our organized 
American society. We are aware of the increas- 
ing burdens placed upon them. And we appre- 
ciate the fidelity with which they have carried, 
and are now carrying, those burdens. 

If sometimes we suggest to the members of 
the judiciary that there is a possibility of im- 
proving the service that they render to society, 
we make such suggestions without rancor, and 
solely in a spirit of helpfulness. We make such 
suggestions because we honor and respect the 
members of the judiciary and because we desire 
to assist them, in all practical ways, to improve 
the service that they render to the American 
people and thereby to gain for themselves, and 
for the courts over which they preside, a still 
larger measure of honor and respect, not only 


[Vor. 26 


from the members of the bar but also from all 
of the American people. 

It is for this purpose, and in this spirit, that 
I have made some suggestions this evening of 
the possibility of improvement in the service 
by the American judiciary. 

And I venture to express the opinion that the 
American court that will set itself resolutely to 
the task of demonstrating to itself, and to all 
other American courts, a practical method of 
reducing substantially the length of the volume 
of law reports that this generation of Ameri- 
can lawyers and all future generations of Amer- 
ican lawyers must buy and store, will render 
such an outstanding service that it will gain 
from the American people, for itself and for all 
the American judiciary, a still larger measure 
of honor and respect. And I venture to express 
the opinion, further, that that court will gain 
for itself from the American lawyers a still 
larger measure of gratitude and affectionate 
regard. 

And, if the court that thus gains this larger 
measure of honor, respect, gratitude and affec- 
tionate regard could only be the supreme court 
of Illinois, I would then be assured that the 
guests of honor have forgiven me for having 
made, on this occasion, an unconventional after- 
dinner speech. 


Civil Procedure Reform Continues Its March 


WE PRESENT a continuation of the article on 
reform of civil procedure in the April Journal.! 

Successful legislative campaigns took place 
in Iowa, Idaho, California and North Dakota. 
A bill delegating rule-making power to the Iowa 
supreme court was passed, as previously re- 
ported. In Idaho both civil and criminal rule- 
making power was secured. An advisory com- 
mittee of thirteen appointed by the supreme 
court has begun its work and a tentative draft 
of rules has already been submitted. The com- 
mittee is hampered by failure of the legislature 
to provide for the expenses of the work. The 
California legislature passed a bill proposed by 





1. “States Move to Modernize Civil Procedure,” 24 
Jour. Am. Jud. Soc. 189, April, 1941. 


the state bar delegating rule-making power to 
the state judicial council. The North Dakota 
legislature passed an act recognizing the court’s 
rule-making power. 

Unfavorable legislative action took place in a 
number of states. The Florida legislature 
blocked the Bar Association’s program of pro- 
cedural reform for this biennium when it re- 
fused to pass the bill conferring the rule-mak- 
ing power on the supreme court. The court 
had previously declined to act without such a 
delegation of power. The bill passed the lower 


house but was twice defeated in the senate 
judiciary committee and never reached a vote 
on the floor of the senate. That the story 
is not ended may be inferred from the appoint- 
ment of a 1941-42 committee on adoption of 
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the federal rules of procedure, headed by Julius 
Parker of Tallahassee.? 

The rule-making bill in Montana also was de- 
feated after it had passed the house, while in 
North Carolina and Kansas it was defeated in 
the lower house. A bill to give the Wyoming 
supreme court rule-making power failed to pass. 
The Missouri legislature failed to adopt the 
recommendations of the supreme court, although 
it did pass a resolution authorizing the continu- 
ation of the work. Unfortunately, the authority 
was limited to submitting suggestions to the 
1943 legislature, apparently ending hopes of any 
accomplishment before that time. A rule-mak- 
ing bill was pending before the judiciary com- 
mittee of the lower house of the South Carolina 
legislature at the time of adjournment. It au- 
tomatically stays on the calendar and will be 
taken up for further consideration when the 
legislature meets next January. 


TEXAS AND MARYLAND CODES STAND 


The new codes of Maryland and Texas suc- 
cessfully withstood efforts in legislatures to re- 
pudiate them, and they will automatically be- 
come effective on September 1, 1941. 

A bill to confer rule-making power on the ap- 
pellate courts of Georgia was defeated in the 
lower house and then upon reconsideration and 
further discussion was passed with few dis- 
senting votes. In the senate it had exactly 
the same experience, and then went to the gov- 
ernor, who vetoed it. Since he did not change 
his mind as the two houses of the legislature 
did, the bill is dead for this year, but such a 
record indicates favorable prospects for passage 
at another session. 

Since early March the judges of the superior 
court of Rhode Island have been meeting for 
a full afternoon every other week for an open 
hearing on the proposed new rules. The rules 
have been taken up in order, with the discus- 
sion in charge of the procedure committee of 
the Rhode Island Bar Association. The hear- 
ings were adjourned from June to October. 

The judicial council of the State Bar of Utah 
drafted a bill conferring rule-making power on 
the state supreme court, with a view to adoption 
of the federal rules in the state courts, and con- 
ducted a referendum of the bar on the subject. 


2. The alert editor of the Florida Law Journal 
looked over the acts of this same legislature and found 
that it had passed regulatory acts affecting beauty 
operators, chiropractors, dentists, veterinarians, dry 
cleaners, laundries, barbers, professional engineers, 


Civi ProcepuRE REForm CONTINUES Its MarcH 43 


The Minnesota judicial council, continuing its 
advocacy of rules revision, arranged for a poll 
of Minnesota lawyers with respect to the pro- 
posed changes. Of the district bar associations, 
three had approved in full, two in part, one had 
disapproved, and others had not taken action 
at the time of the council’s report. In Henne- 
pin County, 65 per cent voted in favor of the 
new rules in their entirety, and only about eight 
per cent opposed them entirely.. Judicial rule- 
making power was favored by 77 per cent of 
those voting. 


NORTH DAKOTA HEADED TOWARD ACHIEVEMENT 


In North Dakota the situation with respect 
to procedural reform is far more promising 
than in a number of states in which campaigns 
have been under way during the past twelve 
months. It appears likely that bar leaders in 
this state will achieve even more than was 
achieved a few years ago in South Dakota. They 
started with a successful method; they are 
allowed at least twice as much time; they have 
laid a foundation somewhat broader, for their 
basic statute confers upon the supreme court 
the power to make rules for appeals from de- 
cisions rendered by all “public officers, boards, 
commissions, departments and institutions ex- 
ercising quasi judicial functions, in any case in 
which an appeal from any such decision is 
allowed by law.” 

It should be remembered that in South Da- 
kota a complete revision of procedural law was 
made in limited time, as part of the revision of 
statutes. Brilliant work was done, but under 
high pressure. In North Dakota another bien- 
nium is afforded for rounding out the studies 
already under way for more than a year. 

The N. D. session laws, 1941, will present in 
chapter 238, an act most briefly described as 
one which recognizes the rule-making powers 
of the supreme court. 

The first section, besides what is above 
quoted, provides that “the supreme court of 
North Dakota has the power to make all rules 
of pleading, practice and procedure which it 
shall deem necessary for the administration of 
justice in all civil and criminal actions, rem- 
edies and proceedings in any and all courts of 
the state. There follows a grant of rule-making 


osteopaths and architects, while refusing to regulate 
the practice of law. In these laws is to be found 
much of board and commission control, minimum 
prices, and even such “arbitrary” requirements as com- 
pulsory school attendance. See 15 Fla. L. J. 266, 
July, 1941. 
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power to regulate admission, discipline and re- 
instatement of attorneys, “and for the restraint 
of persons unlawfully engaging in the practice 
of law.” 

Significant is Sec. 3, which declares that all 
present and all future statutes relating to civil 
and criminal procedure “shall have force and 
effect only as rules of court and shall remain 
in effect unless and until amended, or otherwise 
altered, by rules promulgated by the supreme 
court.” 

The act further provides that no new rule 
shall become effective until after public notice 
has been given and sixty days have expired. 
And when any five or more lawyers join in a 
complaint against any rule or statute, setting 
forth the alleged defect and the amendment or 
proposal for its improvement, the supreme court 
shall set a day for hearing. But the court shall 
not be required to conduct such hearings more 
than twice in any year; it may join in one 
notice and hearing several complaints or peti- 
tions. Finally three sections govern the matter 
of giving notice of adoption of rules, publica- 
tion, effective date, and the duty of the district 
court clerks in respect to publicity. 

The statute above described, however sig- 
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nificant, is merely a curtain raiser to the ambi- 
tious program now well begun. Judge Gud- 
mundur Grimson’s committee will be continu- 
ously at work until the legislative session of 
1948. Chapter by chapter the several codes 
of procedure will be revised and sent out in 
mimeograph form to lawyers who are inter- 
ested. Diligence in the drafting will ensure 
time for discussion, criticism and rephrasing. 
The work will be well along before this text 
is in the reader’s hands. 

The committee assumes that there will be 
argument as to whether some of the new proced- 
ural texts deal with substantive law. Objections 
on that score are to be met by having the new 
code adopted in legislature as well as adopted 
by the supreme court. The proposal is interest- 
ing. If, however, the legislature should hesi- 
tate, there is firm ground in the principle that 
every word of every text accepted and promul- 
gated by the supreme court in the performance 
of its duty to modernize procedure, is “pro- 
cedural,” and not “substantive.” However 
words and phrases may have been, or may be, 
substantive in character, they become also pro- 
cedural when incorporated in a formally made 
rule of procedure. 


Bar Integration Progress in 1941 


WITH THE adjournment of the last of the 1941 
state legislatures, it appears that this will be 
the first odd-numbered year since 1919 to wit- 
ness no additions to the roll of states with in- 
tegrated bars. It has not been a year of inac- 
tivity, however. Organization of the new 
Louisiana State Bar Association, integrated 
last year, has been completed, and active in- 
tegration campaigns have been carried on in a 
number of other states. 

Technically, the Louisiana bar has been in- 
tegrated since 1934. The act passed that year, 
however, was one designed to increase the 
power of the political organization then con- 
trolling the state. It provided for control by a 
board of governors to be originally appointed 
by the governor and later elected by the people, 
and it put the powers of admission to practice 
and disbarment into political hands. The pro- 


fession generally ignored this organization and 
its meetings were attended almost exclusively 
by lawyers on the state payroll. The voluntary 
state association continued to hold meetings and 
function as before. 

Election of a new state administration paved 
the way for bar organization reform. At its 
1940 meeting the voluntary association re- 
quested the legislature to repeal the 1934 act 
and adopt a resolution drafted by the associa- 
tion. 

The action taken by the Louisiana legislature 
was unique in the history of bar integration. 
The first states to integrate did so by means of 
statutes setting out fully the articles of incor- 
poration of the organization. Such a method 
had a disadvantage of some inflexibility, and 
to avoid that other states used a short statute 
declaring the legislative policy with respect to 
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bar integration and delegating the detail work 
to the state supreme court. There has been a 
growing feeling within the profession, however, 
that the organization of the bar falls naturally 
within the powers of the supreme court as part 
of its general control over the courts, and two 
states, Oklahoma and Nebraska, have integrated 
bar organizations created by the court of its 
own motion and in the exercise of its own pow- 
ers. The Louisiana legislature adopted the lat- 
ter theory and limited its own action to a reso- 
lution memorializing the supreme court to in- 
tegrate the state bar under its own inherent 
power. 


LAW SCHOOL REPRESENTATION PROVIDED 


The court promptly appointed an advisory 
committee of fifteen lawyers, which set out to 
draft the best possible charter and rules for the 
new organization. The board of governors in- 
cludes one representative from each of the 
state’s three university law schools and from 
the state Law Institute, as well as from each 
of the eight congressional districts. The latter 
provision assures adequate representation of 
out-state lawyers and prevents domination by a 
New Orleans group. Dues of five dollars a year 
assure adequate financial support. In addition 
to law school representation on the board of 
governors, cooperation between law schools and 
bar is further sought by the creation of a bar 
admissions advisory committee composed of 
law school representatives who counsel and as- 
sist the state bar committee on bar admissions. 

The rules were submitted to the court Feb- 
ruary 14, 1941, and approved March 12. The 
new organization began its existence on that 
date, under the temporary presidency of Pike 
Hall, Shreveport, president of the previous vol- 
untary association. A convention was immedi- 
ately called for April 18 and 19, at which Daniel 
deBaillon, Lafayette, was elected the first presi- 
dent of the new state bar, to be assisted by 
Ledoux R. Provosty, Alexandria, vice-president, 
and Charles P. Fenner, New Orleans, secretary. 

Integration bills met with partial success in 
two legislatures, Wisconsin and Florida, but 
both failed of enactment. The Wisconsin bill, 
which would have authorized the supreme court 
to organize and regulate the state bar, survived 
a bitter parliamentary struggle in the lower 
house only to die in the senate when the legis- 
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lature suddenly adjourned. It passed the house, 
48 to 39, then was brought up for reconsidera- 
tion and after further debate was passed again, 
45 to 37. The senate never got around to con- 
sider it before adjournment. 

The Florida bill, also a supreme court en- 
abling act, passed the lower house by a decep- 
tively large vote and then ran into a storm of 
opposition in the senate, which after two days 
of debate passed an amendment depriving the 
bar of financial support and then decisively de- 
feated the bill itself. 

The sixteenth annual report of the Massachu- 
setts judicial council contains a six-page report 
on organization of the bar and renews a recom- 
mendation first made in 1938 on request of the 
legislature that a resolution be passed request- 
ing the supreme judicial court to integrate the 
Massachusetts bar under its own rule-making 
authority. The judiciary committee of the 1941 
legislature went a step farther and asked for a 
poll of the profession to determine the attitude 
of the lawyers toward integration. This was 
done by the leading bar organizations of the 
commonwealth, with a two-to-one vote in favor 
of integration from about a third of the 
lawyers. 

These results were reported to the judiciary 
committee of the legislature, which thereafter 
reported, “No legislation necessary” on the 
resolution recommended by the judicial coun- 
cil. In view of the interest the legislature had 
manifested, this must be taken as an acknowl- 
edgment of the court’s authority and an invita- 
tion to it to proceed on its own motion. 


MINNESOTA BAR VOTES “YES” 


The story in Minnesota is remarkably like 
that of Massachusetts, except that most of it 
has transpired in the past year. At the request 
of the integration committee of the state bar 
association, the Minnesota judicial council made 
a thorough study of bar organization, the re- 
sults of which were published in its 1941 re- 
port with a recommendation that the state bar 
be integrated by rule of the supreme court. The 
integration committee circulated this report 
throughout the state in a pamphlet entitled 
“Integration of the Bar—Do You Understand 
Its Importance?” A state-wide referendum of 
Minnesota lawyers was then conducted, result- 
ing in a three-to-one verdict in favor of the 
integrated bar. 
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Amazing Success of Pretrial on Special Dockets 


By RALPH H. SMITH* 


IN 1938 the common pleas court of Allegheny 
County adopted a report of a sub-committee of 
judges, consisting of Judges McNaugher, Rich- 
ardson and Ellenbogen, recommending the in- 
stitution of pretrial procedure. 

After a year of pretrial, presided over by 
Judges McNaugher and Richardson in se- 
quence,! the plan fell into disuse and was not 
again revived until September, 1940, when it 
was applied for the first time to a certain 
classification of cases, the appeals from tax 
assessments. 

Under the Pennsylvania law, the assessments 
are made triennially and the taxpayer has op- 
portunity to appeal from the assessment first 
to the board of tax revision and assessment, and 
from the decision of that board to the court of 
common pleas, with the result that after each 
triennial assessment the dockets become con- 
gested with cases of that kind. All of these 
cases were listed for pretrial. 

At the pretrial the court considered the sell- 
ing prices, the holding prices, the description 
of the property, its adaptability and functional 
use for the highest and best purpose, the ques- 
tion of original cost and depreciation and-or 
obsolescence, the question of income, and the 
other factors which our appellate courts’ deci- 
sions have indicated are proper in determining 
the fair market value of property, since under 
the Pennsylvania law real estate should be 
assessed at the fair market value. 

In addition to these factors the informal pre- 
trial discussions considered other elements 
which under the technical] rules of evidence are 
not properly admissible in strictly technical 
court procedure. These factors, however, are 
very important in arriving at a fair conclusion, 
and contributed a great deal to the satisfaction 
of both parties. Among the most important of 
these were: 

1. Wherever the parties were unable to fur- 


*The author is a judge of the Common Pleas Court 
= ey County, Pennsylvania, sitting in Pitts- 
urgh, 


nish original cost figures use was made of the 
available index cost figures in the building 
trades industries, so that the approximate value 
of the structure could be tested by the recon- 
struction cost, less depreciation and-or obsoles- 
cence allowance. 

2. Wherever the property was yielding in- 
come a detailed examination was made of the 
gross income and operating expenses to deter- 
mine the net income. The net income having 
been determined it was then capitalized at a 
rate comparable to the rate possible on other 
investments, and this, again, was used as a 
method of checking value. ; 

3. Assessments of comparable properties 
throughout the county were made available for 
comparison through the cooperation of the city 
and county assessment officials. This made pos- 
sible not only a greater degree of uniformity, 
but made available to the property owner for 
the first time standards of comparison by which 
he could judge the degree of uniformity in as- 
sessments. 

4. Assessments of properties in the same 
neighborhood were made available, again 
through the cooperation of the city and county 
assessment officials, and the property owner 
once more was able to see for himself the basis 
of assessments, particularly on land, that were 
applied to his neighbor’s property, with the re- 
sult that where any degree of uniformity ex- 
isted much of the taxpayer’s complaint tended 
to be dissipated. 

All the hearings were informal. The pretrial 
judge sat at a table at the same level with 
counsel for the municipality and the taxpayer, 
who, with their witnesses, gathered around for a 
factual discussion. As a result of this method 
of procedure, out of 1,080 cases of this kind 
tried, 1,001 were settled and dismissed and 79 
listed for trial. 

A review of the procedure would indicate 
that the success of the plan depended upon the 
following factors: 





1. Very successful use of pretrial hearings in this 
court were reported in the JouRNAL, 23: 1:15, 23: 2:72. 
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1. The utter informality of the hearings and 
the degree to which the complaining taxpayer 
had an opportunity to see presented before him 
and have worked out in his presence the basis 
upon which the tax assessment had been orig- 
inally computed. 

2. The full and frank disclosure of all avail- 
able facts by both sides did much to make pos- 
sible a determination by the court of the true 
market value or an agreement by the parties on 
that subject. 

3. The careful scheduling of cases for pre- 
trial resulted in satisfaction to counsel, who 
then became prompt in their engagements with 
the Court, with the result that ninety percent 
of the cases were finally determined on the first 
day listed. 

4. The fixing of a definite date for trial, at 
a period not longer than one month after pre- 
trial date, made it necessary for counsel to be 
thoroughly prepared at the time of pre-trial 
conference. It also assured him prompt dis- 
position of the case in the event that no agree- 
ment was arrived at voluntarily. Over 85 per- 
cent of the cases listed for trial were disposed 
of on the date first set. 

5. The cooperation of the members of the 
bar was perfect and contributed greatly to the 
final outcome. 

So successful was this procedure that it was 
later used in connection with appeals from 
property damages awarded individual owners as 
a result of the exercise of the right of eminent 
domain by one of the municipalities, under the 
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constitutional provision that compensation shall 
be made for all property taken, injured or de- 
stroyed. Out of a first list of 106 of these cases 
87 were dismissed or promptly determined by 
agreed verdict and entry of judgment, and 19 
were listed for trial. 

The entire pretrial procedure recommends 
itself to the courts as a thoroughly modern 
method of speeding up court procedure. Gen- 
erally adopted it affords opportunity before ac- 
tual trial to do the following things: 

1. To simplify the issues and make the nec- 
essary amendments or changes in the pleadings. 

2. To secure stipulations or admissions that 
will make unnecessary the production of proof 
at the time of trial. 

3. To identify and mark exhibits which the 
parties have had opportunity to examine and 
upon which they can agree. 

4. To secure agreement on the limitation of 
the number of expert witnesses. 

5. To frankly discuss the possibility of a 
negotiated settlement on the basis of a frank 
disclosure of all the facts upon which both par- 
ties rely. 

In this way pretrial will do much to reduce 
the congested list. 

It is, however, suggested for its ultimate 
success it is necessary that the pretrial judge 
have control of the trial lists and that cases 
after pretrial should be listed for final trial, if 
not settled, discontinued or dismissed, at a 
period not later than a month from date of 
pretrial. 


Federal Rule 16 Expedites Work in New York City 


THERE IS REASON for expecting a universal 
adoption of pretrial procedure for suitable cal- 
endars in the federal courts within a few years. 
The Administrative Office of the federal courts 
has developed a thorough system of assistance 
to the courts and will before long indicate by 
early experiments the value of pretrial confer- 
ences. It could hardly be otherwise in view 
of Judge Sweeney’s remarkable success in the 
Boston court, reported at the 1939 annual meet- 
ing of the Judicature Society. (Jour. AJS, 
23:1:11). The Massachusetts trial courts had 


so thoroughly proved the value of pretrials that 
Judge Sweeney could act under rule 16, federal 
rules of procedure, with entire confidence. 

There soon followed a number of experi- 
ments. A notable instance was that of Judge 
Laws in the city of Washington, reported by 
him at the meeting of the Section of Judicial 
Adminstration when the ABA annual meeting 
was held in Philadelphia in 1940. 

Meanwhile the judges of the United States 
court sitting in New York City engaged in a 
thorough test of pretrial. The start was made 
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October 1, 1940 and the report made to Mr. 
Leland Tolman, of the administrative office, 
gives the facts to April 1, 1941. The JOURNAL 
is able to present these very encouraging fig- 
ures through the courtesy of Mr. Tolman, Judge 
John C. Knox and his law clerk, Mr. Sidney 
Kocin. 

The percentage of cases pretried to the total 
number of cases on the calendar was as fol- 
lows: jury 58, non-jury 7, admiralty 72. 
Thirty-nine percent of all cases on these three 
calendars were pretried; 24 percent of those 
pretried were finally terminated. Of those 
terminated, jury cases led in percentage, being 
23 percent, while non-jury civil cases yielded 
only 15 percent, and admiralty cases 24 percent. 
The following table well deserves publication. 
It will afford a means of comparison as figures 
are acquired in other districts. 

The final disposition of twenty-four percent 
of all cases pretried is sufficient proof of the 
economy of this practice. There are of course 
other advantages. 


PRETRIAL STATISTICS 
Southern District Court of New York 


Non- Admir- 

Jury Jury alty Total 

Cases on calendar 10-1-40... 887 815 258 1960 
Cases added to 4-1-41....... 408 368 147 923 
yo 1295 1183 405 2883 
Cases terminated .......... 585 496 157 1238 
Cases on calendar 4-1-41.. 710 687 248 1645 
Cases pretried ............. 755 81 294 1128 


Pretrial terminations ...... 200 12 60 272 
Cases returned to calendar... 553 69 234 856 
Analysis of Pretrial Terminations 
Off trial calendar........... 29 1 5 35 
Cases settled .............. 141 8 386 185 
Discontinued .............. 20 3 7 30 
ls sete Seaside donee 6 0 4 10 
Consent judgment & decrees. 4 0 8 12 
Total terminations ...... 200 12 60 272 





Pittsburgh Judges Strong for Pretrial 


The lawyers of Pittsburgh first became ac- 
quainted with pretrial hearings early in 1939. 
(Jour. AJS 23:15). The experiment was ob- 
viously successful from the start, and results 
became more promising as experience devel- 
oped. The results at the end of the term of 
nineteen weeks showed a percentage of 42.38 
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cases finally disposed of. (Jour. AJS 23:71). 

The common pleas court of Allegheny County 
has become an outstanding example of progres- 
sive administration. It has twenty-four judges. 
A pamphlet of recent date, comprising thirty- 
two pages, is devoted to pretrial procedure and 
reveals the extraordinary scope of the proce- 
dure in 1941. 

Every sort of case or proceeding appears to 
be subject to pretrial, except criminal cases. 
The cases are listed under four heads: law, 
equity, public law and miscellaneous. Fifteen 
kinds of public law cases are listed, and 
twenty-two kinds of special proceedings under 
“miscellaneous.” 

For each of the four classes of civil cases 
“record cards” are standardized, with a differ- 
ent color for each class. The card measures 
five by eight inches and both sides are used. 
It appears advisable for the heads of similar 
large courts, and their clerks, to make a study 
of the Pittsburgh system, which has been de- 
veloping over a considerable period. The court 
also has provided a Handbook for Jurors which 
is of pocket size but contains a deal of infor- 
mation. This will interest and inform judges 
in either large or small courts. 

All Pennsylvania courts of general jurisdic- 
tion have had pretrial hearings made available 
by the rule adopted by the supreme court. This 
rule is virtually identical with federal rule 16. 
The Allegheny County court publishes this rule 
in the pamphlet above described and follows 
with its own supplementary rule 184, which 
embodies over two years of experience: 

All cases at law, before they are regularly 
reached for trial, shall be listed and called for 
pretrial and conciliation, at a time to be fixed 
by the court, notice thereof to be given by pub- 
lication in the Pittsburgh Legal Journal at 
least five days prior thereto. 

Counsel in each case shall appear before one 
of the judges to be designated the pretrial 
judge, for the purpose of conference, to con- 
sider: the simplification of the issues, the ne- 
cessity or desirability of amendment to the 
pleadings; the possibility of obtaining admis- 
sions of fact and of documents which will avoid 
unnecessary proof; the limitation of the num- 
ber of expert witnesses; the advisability of a 
preliminary reference of issues to a master for 
findings to be used as evidence when the trial 
is to be by jury; the question of settlement; and 


such other matters as may aid in the disposi- 
tion of the action. 
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Limitations on the Right to Practice Law 


“The policies that make for better lawyer service are the policies which 


make for the protection of the rights of the deserving practitioner. 


The pro- 


fession, in working for the common weal, inevitably serves its own best inter- 


ests. 
coincide.” 


LAWYERS ARE disposed to console themselves 
in their dark hours with the reflection that 
their work is indispensable. Laws cannot be so 
phrased as to explain themselves. Assuredly 
there must always be lawyers. 

Some lawyers are still asking why there 
should be an inclusive, compulsory organization 
of the lawyers of a state. And some citizens 
are asking why the state, through its salaried 
officials, should not render all legal services, 
and without a special charge, as it renders 
police and various other essential services. 

Doubtless most lay citizens, drafting a consti- 
tution for the State of Utopia, would see that 
such a delicate and vital function as inter- 
preting the law and defending rights under the 
law, were lodged securely in a department of 
government. The less their sophistication the 
more would they oppose any proposal that self- 
chosen individuals, however qualified, be per- 
mitted to perform this state function. They 
would resent the idea that legal advisers be 
permitted to compete among themselves, lest 
they thereby multiply confusion as to the mean- 
ing and intent of law. They would reject the 
idea that the official adviser’s compensation for 
this work should be left to competition, and 
most emphatically condemn the idea that any 
lawyer should have a personal stake in the out- 
come of litigation. They would have the state 
retain its power to dismiss its lawyers sum- 
marily whenever it appeared that there were 
too many or that the services of any were 
below par. 


THE STATE TAKES A CHANCE 


Since the conspicuous services of lawyers are 
performed in the courts, lay philosophers would 
at least insist on salaried state officials as trial 
lawyers. Office counseling might be left to pri- 
vate practitioners—irregulars—on the ground 
of economy. 


The best political device is one which makes public and private interests 


An objective view of the system that prevails 
shows that the state takes a great risk in cre- 
ating a sort of private monopoly in advising 
the people as to their rights and duties and 
permitting these advisers also to advise the 
state’s judges. The system came about by 
degrees, and ages before constitutions were 
even thought of. For a long time in the more 
advanced nations legal advice and representa- 
tion in court was voluntary, a matter of pride 
of service, often to poor persons, and often on 
behalf of legal policies. 

Even today, in England, representation in the 
superior trial courts is denied to clients’ ad- 
visers, and monopolized by a special class of 
lawyers who stand aloof from clients. But the 
English theory does not go to the extent of 
state payment for the barrister. Upon him is 
imposed the most desperate competition and he 
is not permitted to sue for his pay. 

When the state finds that an applicant has 
met the requirements for admission to the bar 
it gives him what is called a license, but which 
is very much like a signed blank check. As- 
suredly the state takes a chance. For long 
in our country the only safeguard lay in the 
theory that for bad conduct a judge would 
revoke the license. We know that didn’t work. 
Its failure to work has been a burden on all 
worthy practitioners. 

There are reasons why dissatisfied laymen 
should demand that the bar be abolished and be 
supplanted by a bureau of civil service officials. 
The answer to this proposal is really more diffi- 
cult than the answer to the lawyer’s query, 
“Why a compulsory state bar?” But we will 
attempt first an answer for the layman. 

The citizen has a right to be inquisitive. He 
has seen many of the functions of the lawyers 
and the judge transferred bodily to state boards 
and commissions. He has some right to believe 
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that these functions have been better served by 
lay bodies than they were by lawyers and 
judges. He has seen increasing reliance upon 
boards of experts for many of the newer func- 
tions of his government. He relishes the idea 
of direct contact with these quasi-judicial 
bodies. He can talk their language and be 
understood. 


Wuy GIVE LAWYERS A MONOPOLY? 


But the citizen can be persuaded that the 
lawyer is indispensable. He realizes that he 
must be advised expertly on the law as to his 
duties, his rights and all his business projects. 
If required to decide whether he would be will- 
ing to have the state assign to him a staff 
adviser from a panel, he would be as resistant 
as the lawyer, and yet not know more than part 
of the reasons. 

We all tend to think of the administration of 
justice as being exclusively a function of the 
judiciary. The fact is that the judge’s part, 
however, essential, is confined to litigation. 
Judges cannot supply the equally essential legal 
advice. Litigation is the final stage, and judg- 
ments the end product, of judicial administra- 
tion. 

It is obviously true that the determination 
and adjustment of rights ab initio is in reality 
a fundamental and vital part of judicial admin- 
istration. This function involves a relationship 
between client and lawyer which is more inti- 
mate, more conducive to client confidence, more 
dependent upon lawyer expertness and honor, 
than could be afforded by any panel of salaried 
state officials. It requires of the adviser a 
lifetime dedication of his talents to the mys- 
teries of the law and equally a responsible 
attachment to the client’s interests. 

Because this responsibility is primarily indi- 
vidual it is necessary, as a vital element in the 
administration of justice, that it be fostered 
and conserved in every possible way. In all 
older nations, and in some younger than ours, 
it is conserved as a collective responsibility of 
the entire bar. 


A Low PRICE FoR A HIGH HONOR 


In answering the second question we have 
virtually answered the first. We need not shy 
at the word “compulsory.” As long as any 
lawyer presumes to practice without compliance 
with the minimum requirement of the state in 
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respect to collective bar responsibility there 
must be the factor of compulsion. The actual 
requirement is no more than a trifling contri- 
bution once a year to the expense of maintain- 
ing an organization of the bar. It is not merely 
that the cost of operation should be equally 
borne, but that this is the simplest way of 
creating an organ of government which cannot 
be disrupted by a recalcitrant minority. Volun- 
tary control always hovers over the abyss of 
dissolution. The threat of minority refusal to 
abide by the will of the majority is a virtual 
negation of all rule. The best voluntary organi- 
zation finds its majority often obliged to tem- 
porize and compromise with minorities on 
involved issues. 

Inclusive and compulsory organization, as it 
exists in more than a score of states, exemplifies 
our national ideal of equal and actual represen- 
tation for every member. Members in districts 
have equal power and equal rights in choosing 
their representatives, or of being chosen as 
representatives of a responsible council to which 
is committed the execution of policies accept- 
able to a majority of its members. Those who 
find themselves in a minority as to policy or 
representation are free to employ every decent 
means to persuade their colleagues to side with 
them. This means that policies and their execu- 
tion must be tuned to majority opinion. So 
far this has been entirely successful. The poli- 
cies that make for better lawyer service are 
the policies which make for the protection of 
the rights of the deserving practitioner. The 
profession, in working for the common weal, 
inevitably serves its own best interests. The 
best political device is one which makes public 
and private interests coincide. 


LAWYERS STAND OR FALL TOGETHER 


Lawyers should be the last to profess in- 
capacity to operate a democratic institution to 
which their own interests are tied. Except their 
rights be considered as collective rights of the 
entire profession, they cannot be conserved. 
The long history of disintegrated bars proves 
the inability of partial and voluntary organiza- 
tion to prevent inroads upon the profession’s 
privileges and rights. 

. Our profession arrived but recently at a con- 
sciousness of the drift away from the principles 
which must govern a self-respecting profession. 
The beginning came through the determination 
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that no person should acquire the lawyers’ 
franchise who was not thoroughly schooled in 
the law. While this shortcoming was in course 
of correction numerous other collective bar 
problems arose. It was discovered that the 
people, through their legislators, were trans- 
ferring parts of the administration of justice 
to tribunals not known as courts. It was dis- 
covered that popular opinion had become openly 
hostile to lawyers. 

Lawyers have winced under criticism, much 
of it unfair. They have realized their im- 
potence as individuals to reestablish popular 
confidence in the formal modes of administer- 
ing justice. They have learned that there is 
much substantial ground for complaint. Their 
own accepted leaders have insisted on numerous 
lines of endeavor needed to adjust civil and 
criminal procedure and judicial organization to 
the needs of the century we live in. In every 
state a large proportion of the most able and 
worthy practitioners have struggled to build up 
bar organization as the only means to combat 
obvious evils and to attain reasonable objec- 
tives. 


MONEY FOR BAR PROGRAMS 


In every one of the twenty-four states in 
which bar organization depends upon voluntary 
contributions there have been for several years 
earnest efforts to acquire increased membership 
and increased income. Adequate income is 
essential, and its acquirement presents a serious 
problem. The non-member practitioner is just 
as much a lawyer as any other. He possesses 
even more liberty than that emblem of liberty, 
the lost. dog. He has the right and the power 
to thumb his nose at the bar association. 

On the other hand the bar with compulsory 
membership is relieved of the embarrasment of 
soliciting to membership. It can possess itself 
of all needed funds with no real injustice to any 
member. 
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In the states in which there has been inclu- 
sive bar membership and support for no more 
than one year, as in those where it has existed 
for more than a decade, the lawyers realize that 
they have created and established the means for 
accomplishing their cherished ambitions. The 
folly of every lawyer conducting his own war 
against bar assailants is accepted. For the 
conservation of his own individual interests, so 
far as they are worthy interests, he needs the 
full force of a self-governing and inclusive bar. 
Where this objective has been won he realizes 
his individual strength as an equal among 
equals, free to discuss every bar interest—the 
interest in professional rights and privileges, 
the interest in efficient administration of justice 
by his own participation and by that of all his 
colleagues, 

The lawyers of the United States are on the 
march. In many states they have won the right 
to confer and work together. In those states 
the people have no fear of bar prestige. The 
reason is obvious. The profession makes itself 
responsible. 

The acquirement of the inclusive, self-gov- 
erning status has in virtually every one of 
twenty-four states meant long and strenuous 
campaigns. The work itself has made for the 
integrative spirit. In eighteen other states 
there have been efforts to achieve unification, 
not yet successful, but to be credited for 
increased membership and cooperative spirit. 
The choice of executives by mail balloting is 
one of the resources of the unified bar; another 
is government by an elected group subject to 
referendum voting on important policies. 

But at this point the temptation to recite 
the virtues and the achievements of the unified 
state bars should be checked. Let this preach- 
ment be restricted to the compulsory and inclu- 
sive characteristics. Integration is the status 
achieved through inclusive organization. Inte- 
gration is the union of will and of spirit. 





THE SYSTEM of common law pleading is one of the by-products of the Middle 
Ages when formal logic was thought to be not only a science but even the 


Queen of Sciences. 


It is one of the cruelest illustrations that has ever been 


fastened on erring human nature that by a logical system of paper pleadings, 
controlled entirely by the parties, two adversaries could be brought against their 
will to state the exact scope of their legal differences.—Albert Kocourek. 
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Jury Is No Burden in Louisiana* 


LOUISIANA has been most fortunate in its sources of law. The French occupation 
enabled the colony to acquire the richest product of Continental legal talent, ex- 
pressed in the Code Napoleon, to which the legal profession has clung tenaciously 
as its foundation of private law. While its political law has been adapted to the 
American mode, its procedural law has evolved under specially favorable auspices, 
so as to serve, and not hinder, the determination of controversies on the merits. 


THE PROVISIONS of the constitution of the state 
of Louisiana from that of 1812 to 1898 are 
confined to the simple statements that in all 
criminal prosecutions the accused “has the 
right . . . of a speedy public trial by an impar- 
tial jury.” 

The state constitution of 1898 provides that 
in cases in which the punishment may be at 
hard labor the accused shall be tried by a jury 
of five all of whom must concur to render a 
verdict; where the punishment is necessarily 
at hard labor a jury of twelve, nine of whom 
concurring, may render a verdict, and in cases 
in which the punishment may be capital there 
must be a jury of twelve all of whom must 
concur. 

The constitution of 1921 provides that in 
all cases in which the punishment may not be 
by hard labor the accused shall be tried by a 
judge without a jury; in cases where the pun- 
ishment may be at hard labor the accused shall 
be tried by a jury of five all of whom must 
concur; but, in cases where the punishment is 
necessarily at hard labor, the jury must be 
composed of twelve members, nine of whom 
must concur, and, finally in capital cases the 
unanimous concurrence of a jury of twelve is 
necessary. 





*This account of jury trial was written by J. K. 
Bailey, of New Orleans, and was published in this 
JOURNAL, 13:2:47 (Aug. 1929). A recent careful read- 
ing by Mr. Monte Lemann and Mr. Nicholas Callan, 
of the New Orleans firm of Monroe and Lemann, has 
resulted in slight alterations of the text, and the addi- 
tion of Code sections that regulate jury trial in crim- 
inal cases. 

1. The Author’s statements are amplified by the fol- 
lowing four sections from Dart’s Louisiana Code of 
Criminal Procedure, adopted in 1928. 

337. Indictment ‘charging capital offense—Jury of 
twelve required—Unanimous verdict. Whenever the in- 
dictment charges any capital offense, whether there be 
or be not counts charging offenses not capital, the trial 
shall be by a jury of twelve, all of them must concur 
for the finding of a verdict. 


It will thus be seen that in Louisiana there 
has been a radical departure from the old jury 
system. 

It may be remarked that under the Louisi- 
ana system we have but few long drawn out 
criminal trials and very few delays in the 
selecting of a jury. The constitutionality of 
our system has been fully upheld by the courts. 


LEGISLATURE HAS BROAD POWERS 


The constitution of the state being silent on 
the entire subject of juries in civil cases, the 
legislature is unhampered in providing for 
such juries. 

In 1870 the legislature passed what is known 
as the Code of Practice and it is in this code 
and its amendments that is to be found all of 
the laws governing juries in civil cases. Arts. 
494 to 592 of that code contain practically the 
whole law and procedure under which civil 
cases are tried. These articles provide that 
either litigant who wishes for a jury must pray 
for same, and specify the manner in which the 
jury shall be drawn, the challenges and qualifi- 
cations, the exemptions, the power of the judge, 
the manner of rendering a verdict and also 
other details of no importance here. 

Under these articles the jurymen shall be 





338. Cases requiring jury of twelve—Number re- 
quired to concur.—Whenever the indictment does not 
charge a capital offense, but does charge a felony 
necessarily punishable with imprisonment at hard labor, 
the trial shall be by a jury of twelve, nine of whom 
must concur for the finding of any verdict. 

339. Cases requiring jury of five—Number required 
to concur.—Whenever the indictment charges neither a 
capital offense nor one necessarily punishable with im- 
prisonment at hard labour, but does charge a felony, 
punishable with imprisonment with or without hard 
labor, the trial shall be by a jury of five (unless the 
accused expressly waive trial by jury) all of whom 
must concur for the finding of any verdict. 

340. Trial of Misdemeanors—Every misdemeanor 
shall be triable by the judge withou: the intervention of 
a jury. 
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called three at a time to be sworn, at which 
time the parties must make their challenges 
either to the array or to the poll and if not 
made at that time, they will not be noticed on 
appeal. Challenges to the array are confined 
to any informality in the manner of summon- 
ing the jurymen or drawing their names, but 
the fact that the number of jurors actually 
drawn at any time was not the exact number 
required by law or that one or more of the 
jurymen on the list lack the qualifications re- 
quired by law, is not a good cause for a chal- 
lenge. 

The challenges to the poll are divided into 
legal causes and peremptory challenges. 

The legal reasons for challenging are lack of 
qualifications required by law; relationship 
within the sixth degree or connection with one 
of the parties as partner, agent or attorney; 
and direct or indirect interest in the case; 
that the juryman has formed an opinion before 
coming into court; that he has been bribed and 
finally that he has been convicted of an infa- 
mous crime. 

Irrespective of the number of litigants each 
side is entitled to six peremptory challenges, 
except in the Parish of Orleans, where the num- 
ber is four. 

The judge must deliver the charge to the 
jury in writing if required by either party but 
must confine himself to a statement of the 
law applying to the case. The jury under our 
law is the judge of both the law and the facts 
in the case. The verdict may be delivered to 
the clerk if rendered after adjournment of 
court and read next day in the presence of 
the same jury. 

If by reason of illness a juror is unable to 
attend when the verdict is returned his affidavit 
as to his vote will be sufficient. If a juror dies 
after agreement is reached an affidavit of any 
member of the jury as to the vote of the de- 
ceased is sufficient.2 In all cases nine of the 
twelve jurors may render a verdict. 


JURY VIRTUALLY RESERVED FOR TORT CASES 


Suits on promissory notes, bills of exchange 
and unconditional obligations to pay a specific 
sum of money must be tried without a jury 
unless forgery is alleged or fraud and error 


2. Code of Practice, Arts. 529-531. There has never 
been occasion for the Supreme Court to pass on these 
salutary provisions. 
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and failure of consideration are set up as de- 
fenses. Also in cases where the defendant sets 
up a plea of set-off or reconvention he may 
ask for a jury. 

All summary cases are tried without a jury 
and the subjects included in this class are so 
numerous as to make it impossible to list them 
here but it may be said that all interdiction 
suits, partition suits and probate matters are 
included. No divorce cases may be tried by a 
jury so that in the net result the only jury 
cases customarily tried by a jury in our state 
are those arising from torts. 

It has been the experience of the bar in 
civil cases that under our system a good qual- 
ity of jurors are obtained and there are very 
few reversals of their verdicts because of 
technicalities. 

Each juror receives one dollar as a fee in 
each case in which a verdict is reached. If 
there is a mistrial, the dollar is not paid. In 
the country parishes jurors are paid mileage. 

Under our constitution appeals are on both 
the law and the fact in civil cases and neces- 
sarily due to this fact, few cases are remanded 
for re-trial; such re-trials that are had being 
principally for the purpose of obtaining or 
supplying testimony found necessary for a 
proper verdict by the Appellate Court. Even 
after a jury has rendered a verdict in a civil 
case the judge may, in his discretion, order 
a new trial, and where the same case has been 
tried twice by a jury without a verdict being 
obtained, it must be tried by the judge alone. 


VERDICTS Do NoT EMBARRASS JUSTICE 


The Supreme Court of our state through- 
out the years has exercised freely this power 
to review and set aside the verdicts of juries 
both on the law and the facts even in damage 
suits, and in one notable instance (a damage 
suit against two defendants in favor of one 
defendant) the Supreme Court amended the 
verdict of the jury by doubling the amount 
awarded and granting a judgment against 
both defendants for the augmented amount. 

The bar of this state has consequently found, 
in view of all of these provisions, that jury 
trials are of little value and they are seldom 
used except in tort cases and even in these 
cases many attorneys are loath to use the jury. 

It is, I can confidently assert, the opinion of 
both the bench and a majority of the bar of 
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Louisiana, that juries in civil cases should be 
abolished. It is an absurdity, in my opinion 
and in the opinion of the lawyers of the state 
to submit technical, complicated and conflicting 
facts to the untrained mind of the ordinary 
layman who composes the average jury. 

Under our system, submission of these facts 
to the trained mind on the bench is much more 
satisfactory and any danger involved in having 
only the judgment of one man is overcome by 
the fact that on appeal the issue is reviewed 
by seven men. 

It is true that in certain classes of cases an 
appeal lies direct to the inferior courts of ap- 
peal, which are composed of three judges each, 
but, in that event the facts are passed upon 
by the three judges and the law may be, by 
proper writ, passed upon by the Supreme Court 
of seven. 


EVIDENCE GREATLY SIMPLIFIED 


Another beneficial result of our system of 
trial in civil cases is that all of the absurd 
rules of evidence are swept away. Like the 
English barrister, the Louisiana lawyer needs 
learn but a few elementary rules of evidence 
and in fact in a trial of a case before a judge, 
the only rules of evidence that are ever en- 
forced are those which require the production 
of original documents or satisfactory evidence 
of their loss; hear-say evidence and to a minor 
degree, the rule of relevancy. It has become 
a universal practice of our courts to admit 
any bit of evidence which in the opinion of the 
judge may have some bearing on the subject 
under the ruling “let the objection go to the 
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effect and not to the admissibility.” With his 
trained mind a judge is at no loss in his study 
of his case, preliminary to judgment, to sepa- 
rate the chaff from the wheat. 

While the bar are not as a whole, in our 
state, unanimous in their opinion on the sub- 
ject, still a respectable number favor the abol- 
ishing of the jury even in criminal cases with 
the possible exception of capital cases or im- 
prisonment for life cases. 

Under a recent act of legislature a new crimi- 
nal code was adopted but lack of space pre- 
vents any attempt to review the jury system 
under the new code. 

It must be understood that Louisiana has 
never come under the influence of the com- 
mon law ideas and theories as to the sanctity 
of jury trials in civil cases and even on the 
criminal side of the law the legislatures have 
been reluctant to follow too closely the tech- 
nicalities of the criminal laws of England and 
the other states of the Union, with the result 
that the appellate court of our state under 
these conditions has always been an “affirming 
court,” rarely setting aside a conviction, and 
then only where serious errors have been com- 
mitted. 

It is my opinion that Louisiana alone of all 
the states of the Union, possesses a system of 
law and procedure in civil cases that enables 
the litigants before the court to obtain sub- 
stantial justice with little expense and loss of 
time and has in a very large measure done 
away with evils complained of by those who 
oppose the jury system. 


Pertinent Opinions Expressed by Journal Readers 


CITATIONS FROM LAW REVIEWS 


“I WAS VERY much interested in Mr. Grinnell’s 
article on ‘A Judicial Tradition That Encour- 
ages Ignorance,’ in the June number of the 
Journal of the American Judicature Society, 
and agree with it most heartily. Indeed, I per- 
suaded the Administrative Director of the 
Courts to add the official and complete Index 
to Legal Periodicals to my official library, and 
find it one of my quite indispensable books. I 
think the situation is changing, and has sub- 
stantially changed from the time not so long 


back when, as a justice told me, the supreme 
court was opposed to citing law review articles, 
although it could make use of the contents. It 
appears that an increasing number of judges 
are making rather constant use of law reviews, 
and a justice of a progressive western supreme 
court, in conversation with me at a Judicature 
Society breakfast, said that he had succeeded in 
arranging for copies of the current Periodical 
Index to be supplied to all the members of his 
court. I think that an important and a neces- 
sary step in making greater use of these helps 
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is to have a wider dissemination of this very 
valuable Index both among the judges for their 
official use and among the bar. I may say that 
I find it indispensable not merely for its direct 
reference to articles in point, but for its aid in 
tracing down informed comment upon leading 
cases which may be cited as precedents in pend- 
ing cases. Even if one does not find quotable or 
citable material from any one comment, yet one 
can immediately discover the scholarly reaction 
to the earlier case and thus find all the nuances 
of views about it, whereas otherwise, and un- 
less counsel has been extremely able and active, 
much of this may be overlooked or imperfectly 
perceived. 

“Even though the courts may be willing now 
to make use of the law reviews, there is still a 
very great difficulty in their accessibility. I 
have just 1eferred to the first necessity of the 
Index. There is then the further question of 
access to the reviews themselves. Only a very 
substantial law library is likely to have a large 
number of reviews and the bound volumes of 
past issues. I recall one case where we had a 
plaintive petition for rehearing from a lawyer 
in an upstate New York city of not inconsider- 
able size, based upon the fact that we had re- 
lied substantially on a law review article by a 
prominent professor which, so the petitioner 
alleged, was entirely inaccessible to counsel. 
Wider dissemination of the law reviews them- 
selves, as well as the Index, is therefore an 
essential.”"—Judge Charles E. Clark, New 
Haven, Conn. 


LAW PUBLISHERS CITE LAW REVIEWS 


“Upon my entry sixteen years ago in the 
field of legal editing and writing I found this 
tradition of ignoring the legal periodicals 
strongly entrenched in the minds of law writers 
and editors. Considering or citing law review 
articles in commercial legal publications were 
frowned upon, and such articles were consid- 
ered with some contempt (and possibly with a 
tinge of professional jealousy) as the work of 
mere students of law or of theoreticians. . . 

“It is undoubtedly true that at this time 
serious criticisms in the law reviews of court 
opinions frequently enable the lawyer to obtain 
the modification of, or the judge to modify, im- 
prove or correct, previous holdings.”—William 
Q. de Funiak, Chicago, IIl. 

Mr. de Funiak pays a tribute to Mr. William 
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M. McKinney, formerly president and editor 
in chief of the Edward Thompson Company, 
now editor in chief of the Bancroft-Whitney 
Company, as the first in his field to recognize 
the value of what might be called “theoretical 
jurisprudence.” Callaghan and Company’s 
chief editor, J. M. Henderson, trained by 
McKinney, has given “comprehensive considera- 
tion and citation of law review material in 
profuse quantity in all works sponsored and 
edited by him.” This leadership accounts for 
citation of much law review matter by legal 
text writers. Our correspondent further says 
that leadership in the movement is now ap- 
parent in the federal reviewing courts, includ- 
ing the supreme court. 


MORE ON RETROACTIVE DECISIONS 


“In the April, 1941, issue of the JouRNAL 
(24:186), the Honorable Fred T. Hanson com- 
ments with logic and force that general em- 
ployment by appellate courts of the admonitory 
technique in opinion writing—consisting in 
denial of retroactive effect to an overruling de- 
cision—well may discourage prosecution of ap- 
peals, with the undesirable consequence of 
denial to appellate courts of opportunity to cor- 
rect erroneous lines of decision. In 1924 the 
same point was made with no less vigor by the 
Honorable Robert von Moschzisker in “Stare 
Decisis in Courts of Last Resort,” 37 Harvard 
Law Review 407, 426, where, urging that the 
admonitory technique would prove non-utile, he 
wrote :— 

“Such a method...must prove quite inef- 
fective as a practical remedy, since parties 
would, in all probability, be unwilling to attack 
by litigation points already settled, when a new 
ruling would alter the law only prospectively, 
and could not be applied to their dispute.” 

“A solution to the mentioned problem has 


been provided, however, by the Courts of Mis- 
souri and Kentucky, in Barker vs. St. Louis 
County (Mo.) 104 8S. W. (2d) 371 (1937), and 
Eagle vs. City of Corbin, 275 Ky. 808, 122 S. W. 
(2d) 798 (1938), in each of which cases the 
overruling decision was declared to have pros- 
pective effect only, except with respect to the 
appellants before the courts in those particular 
appeals, who were given the benefit of retro- 
active operation of the newly announced rule 
and were awarded reversals of the judgments 
below. The Missouri Court expressly justified 
the award of retroactive operation to the ap- 
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pellant, Barker, on the ground that he had 
borne the burden of securing correction of the 
erroneous rule theretofore prevailing. 

“The solution provided by the cited cases 
admittedly is novel and somewhat of a compro- 
mise, but it also would seem to be fair, prac- 
tical and useful, and if such is the case, it has 
much to commend it.” 

—wNorton L. Goldsmith, Louisville, Ky. 


APPELLATE PRETRIAL NEEDED 


“Thank you for your kindness in sending to 
me a marked copy of the April JOURNAL con- 
taining the article by James Craig Peacock, en- 
titled ‘Pretrial and the Appellate Courts.’ 
(24:173) I agree thoroughly with the ideas 
expressed by Brother Peacock; in fact, I have 
said much the same thing on occasion myself. 

“My impression is that the greatest weak- 
ness in the presentation of cases to appellate 
courts is failure clearly to state the issues. 
Many counsel are as naive as high school de- 
baters, who seem to think that by concealing 
the difficulties in their cases, and arguing the 
points which are most favorable from their 
points of view, they can perhaps avoid decision 
upon the difficult points. Sooner or later the 
judges must dig these out for themselves, and 
in doing so they certainly have little patience 
with lawyers who use their briefs and oral ar- 
guments for purposes of obscuring the issues 
instead of developing them. 

“Again, some appellate court judges do not 
read the briefs or records in advance of argu- 
ment; consequently, in many cases, counsel are 
required to spend their entire time outlining 
facts and procedural history, so they never have 
time to get down to the issues, or to elaborate 
them. While it would undoubtedly take time 
and care to work out an effective pretrial pro- 
cedure for the appellate courts, I have no doubt 
that, once in operation, it would greatly ex- 
pedite the determination of cases and improve 
the quality of decisions.” 


—Judge Justin Miller, Washington, D.C. 


RADICAL CHANGES IN CIVIL JURY PRACTICE 


“The article on jury trial by Judge Coffin in 
the June, 1941, number of the JOURNAL 
(24:1:13) is so important to the cause of 
justice as to deserve amplification. After sixty 
years of legal experience I approve Judge 
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Coffin’s proposals, subject to certain qualifica- 
tions.” 

So writes Mr. Thomas Kneeland, Midland 
Bank bldg., Minneapolis. He endorses the key 
system of selecting jury material and believes 
that the age limit should be seventy years, and 
that there should be very few exemptions. 

For the trial panel he would have three or 
five jurors, one to be a lawyer, “to explain the 
charge of the court and the determinative is- 
sues of fact as applied thereto, and dispel ex- 
traneous facts and prejudice from influencing 
the verdict.” 

On the voir dire examination he would have 
the jurors give signed answers to written ques- 
tions, with limited oral examination by counsel. 
Jurors should be permitted to make notes on 
evidence, and to serve this need they should 
have chairs or tables, and stationery. They 
should have, by consent of the judge, a trans- 
script of testimony and the court’s instructions. 

Mr. Kneeland considers a majority verdict 
sufficient, and condemns longer consultation 
than twenty-four hours. As for “oratory of 
counsel: not much can be said on this subject 
because there are few lawyers left with ora- 
torical powers. Oratory has been worn out by 
erosion.” 

Editorial note—Within the range of consti- 
tutional and statutory rules there are innumer- 
able ways of using juries. In each state there 
is considerable local custom, and in each circuit 
there may be various modes dependent upon 
the judge and his attitude toward the particu- 
lar case. No mathematician could pretend to 
calculate the possibilities inherent in jury trial 
because of the foregoing facts and the unknown 
quirks of twelve fact-finders. Unassisted by a 
judge, our typical civil jury with its unanimous 
verdict has been the ideal gamblers’ device. But 
for the defendant’s interests its decline would 
have been much earlier and much swifter than 
it has been. Lawyers rarely become parties to 
a suit; we could hardly think of the lawyer as 
plaintiff demanding jury trial in a civil action. 

There can be no doubt that jury trial is 
being, in some jurisdictions, much improved, 
and in many more less common. Great im- 
provement has been observed in the states 
which do not require unanimous verdicts. 

If Mr. Kneeland’s proposal for juries of three 
or five with majority verdicts shocks the reader, 
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he should be reminded that in Scandinavian 
countries two official lay advisers take the place 
of our jury, and apparently with entire satis- 
faction. They guarantee the judge’s disinter- 
estedness, and probably, in difficult cases, are of 
real assistance in deciding disputed statements 
of fact. There has been no popular or profes- 
sional opposition to this mode, as a substitute 
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for the English jury system, where it now 
exists. 

And in Vermont the system is virtually the 
same, for two lay “assistant judges,” sit in all 
“law cases” whether or not a jury is used. In 
non-jury cases the judge cannot render a de- 
cision unless one assistant concurs. Jour. 
AJS 20:5:192. 


Judge Carroll T. Bond Emphasizes Public Demand for 
Businesslike Methods in Civil Courts 


THE RECENT history of reform efforts in Mary- 
land would deserve attention in other states if 
only to indicate the trend in an ultra-conserva- 
tive jurisdiction, one in which the ancient dis- 
tinctions between law and equity still prevail. A 
most comprehensive address recently delivered 
by Chief Judge Carroll T. Bond, of the high- 
est court in the state, sets forth the history of 
the movement, describes the existing system, 
and presents strong arguments not only for 
modern practices but also for a return to the 
common law powers of the judge in jury 
trials. 

In 1927 the legislature created the Maryland 
Judicial Council and attempted to confer upon 
the court of appeals the power to make rules 
of practice and procedure for all the courts of 
the state. No appropriation to the council was 
made until 1939. The court of appeals doubted 
its power under the act. This deadlock was 
broken by the 1939 act which clearly expressed 
rule-making authority and provided funds for 
the council as assistant to the bench. The 
act was highly commended in this JOURNAL. 
(23:1:18.) It permits a merger of law and 
equity rules. The council has been at work 
notwithstanding a hard fight in legislature this 
year to repeal the act, so it will be possible to 
perform the vital function before the end of 
1941, as provided by the act. 

The considerable share of Judge Bond’s ad- 
dress here quoted, which was by way of in- 
troduction to a Bar Association symposium, 
deals with matters pertinent to the profession 
in all forty-eight states. 

“A fact that we must recognize is that our 





1, The occasion was the annual meeting of the 
Maryland State Bar Assoc. held June 23, 1941. The 


methods today are so far different from those 
to which people have become accustomed in 
their affairs, in respect to directness of action, 
promptness, fairness, and adaptation to pro- 
duce correctness in results, that we cannot 
fee] assured of endurance by the public much 
longer. Our courts have already suffered a loss 
of usefulness, much of which is irretrievable, 
much perhaps inevitable. It may be that the 
old judicial tribunals furnished by the states 
should in a measure be superseded, but in so 
far as we maintain them, if only for a remnant 
usefulness, we must strive to make them sat- 
isfactory to the people to whom the services 
are offered. A court of justice should be a 
public utility, well managed, with the dignity 
that accords with its importance. 

“Every lawyer who has been at the bar 
many years has been made to realize that 
business controversies in the thickly populated 
centers have to a great extent disappeared from 
court dockets. Fifty years ago, tort cases were 
rather exceptional; business controversies were 
the rule. By way of contrast, some trial judges 
in recent years in Baltimore City, when asked 
how much business they thought would be left 
on the court dockets if there was a riddance of 
tort cases that owed their existence to the 
hope of profit by the prejudices and emotions 
of juries, answered: precious little. 

“A number of years ago, one of the trial 
judges in Baltimore asked attorneys who had 
business clients capable of giving the answers 
to learn from them why they did not find the 





address was published in full in the Baltimore Daily 
Record of June 27. The subheads have been inserted 
by the Editor. 
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courts useful for settlement of their disputes. 
Not all the answers were of equal intelligence, 
for instance, an answer that judges and law- 
yers did not know anything about business 
may not find full agreement here; but others 
were worthy of attention. It was said that 
men preferred settlement by methods other 
than that of the fight which prevailed in courts, 
that taking places with their suits in long 
waiting lists of cases was unsatisfactory be- 
couse business men did not like carrying mat- 
ters open for a long time, that the probability 
that employees sent to court as witnesses might 
have to go and come several times before be- 
ing used, because of the postponements usual 
in the courts in the city, was a deterrent, and 
that the jury was an unsatisfactory means for 
arriving at a proper settlement. And the loss 
or deduction suffered by funds passed through 
the custody of the law in receiverships and 
other holdings was regarded as a waste to be 
avoided if possible. 


JURY TRIAL UNDER FIRE 


“It would be difficult, if not impossible, to 
remove some of those grounds of objection. 
We could not have enough courts to dispose 
with the ‘waiting lists’ and give ready judg- 
ments, at least so long as juries are used. 
The expense of one jury in Baltimore for three 
weeks is $1,050, and that of a year’s service 
in one court would run to $12,000; so that a 
multitude of juries would be a tax on the 
population in service and money, prohibitive 
in amount. Entirely replacing the atmosphere 
of the fight with more of that of an investi- 
gation of truth would be too difficult for human 
nature, but perhaps there might be a com- 
promise approach to it. The frequency of post- 
ponements might be ameliorated; it could 
hardly be removed at present. At best we seem 
to be at a disadvantage for business-like dis- 
patch comparable to that to be found in trade 
boards of arbitration, administrative commis- 
sions, and other tribunals that have taken over 
so much of the old jurisdiction.* 

“It is not inconceivable that dissatisfaction 
with juries might be removed. Does anyone 
still doubt the existence of a considerable dis- 





3. The reader may be excused for thinking that the 
eminent Author has not realized that pretrial hearings 
4 far to make trials realistic and “businesslike.”— 
stor. 
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satisfaction in the public mind? About ten 
years ago debating clubs or societies in schools 
and colleges about the country, all in the same 
year, or in two years, surprised the legal pro- 
fession by taking as a subject of debate the 
question whether the jury system should be 
abolished altogether. All the literature on the 
subject and the opinions of chief judges was 
sought out, until the supply of both was nearly 
exhausted. It was amusing to read some of 
the requests, which had the abruptness of or- 
ders for bills of goods offered for sale. What- 
ever the awards may have been, as a result 
of these debates a good many young people com- 
ing into adult influence now look upon the 
jury as an institution of questionable value. 
And the mere choice of the subject for gen- 
eral debate is significant. We hear jurors 
themselves somewhat too frequently expressing 
contempt for the system, and some of the 
court attendants agreed with them. Some 
years ago, two bailiffs in one of the Baltimore 
City courts, when asked what percentage of 
cases the jurors decided rightly, soberly esti- 
mate it at 60 and 50 per cent. 

“If we admit that the function of the jury 
is to ascertain the truth of disputes of fact, 
what answer would we make to a question 
whether an occasional group of men, not ex- 
perienced in striving for fair decisions, left, 
unaided by the judge, a prey to highly skilled 
appeals to their partialities and prejudices, is 
considered by us to be a good means of ascer- 
taining the truth? 


FALSE TESTIMONY Is “RIFE” 


“Jurors might answer in partial extenua- 
tion that false testimony is rife in the courts, 
and anyone might be diverted from the truth 
by that; and the jurors now, at least, would 
be justified in the retort. But how that in- 
terference with the truth might be done away 
with is a question which has baffled the ingenu- 
ity of many a good judge. The analysis of the 
question at issue, and recital of the evidence 
in a summing up by the judges, might possibly 
help by centering attention on the exact task 
before the jury. That is, as we all know, the 
original method in jury trials in England, and 
it is continued today in our federal courts. 
And in all our Declarations of Rights in Mary- 
land, prefacing the Constitution of 1776 and 
all that followed, to the latest constitution, it 


Aucust 1941] DEALING WITH “SMALL AFFAIRS OF SMALL PEOPLE” 59 
has been provided: ‘That the inhabitants of 
Maryland are entitled to the common law of 
England, and the trial by jury according to the 
course of that law.’ 
NEW TRIALS May SERVE NEED 

“An exercise of the duty of judges on 
motions for new trial might restrict the free- 
dom of perjurors. But the function of the 
judge on those motions seems almost atro- 
phied in some Maryland courts. ‘Trials by 
jury in civil causes,’ said Lord Mansfield, 
‘could not subsist without a power somewhere 
to grant new trials. . . . It is absolutely neces- 


sary to justice that there should upon many 
occasions be opportunities of reconsidering the 
cause of a new trial.’ And the late Chief 
Justice Mitchell, of Pennsylvania, said. ‘This 
court has had occasion more than once recently 
to say that it was a power the courts ought to 
exercise unflinchingly.” 

“While considering these methods of cure, 
however, we should remember that even before 
the present war jury trials in cases on neg- 
ligence and some other grounds of action were 
abolished in England, the place of origin of 
our jury.” 


Dealing with “Small Affairs of Small People” 


The unified single state court has for a considerable time been accepted as ideal. 
Some progress toward this ideal has been made, but it has been slow because of 
the difficulty of amending state constitutions. The Society’s former President, 
Newton D. Baker, in an informal address presented in a few words one of the 
most powerful arguments for a reform which would guarantee competent and 
responsible judges for every man’s claim or defense. That Newton D. Baker 
understood the means to attain progress is evidenced by his leadership in giving 
his home city one of the best courts of limited jurisdication, and in giving to the 
court of general trial jurisdiction an organization which made it function better 
than any court of like jurisdiction in the country. For these improvements he 
exerted his powers of persuasion, hoping that they would prove to be steps toward 
an ultimate ideal. The ideal has been kept alive by the Ohio State Bar Associa- 
tion, but still Ohio has an untold number of inferior tribunals manned by magis- 


trates of only limited powers. 


FoR A GOOD many years I have been watch- 
ing the development of municipal and inferior 
courts and am persuaded that much of this de- 
velopment has been misguided. I think there 
should be but one trial court, with as many 
judges as are necessary to transact the busi- 
ness, and such an interior arrangement and dis- 
tribution of the business of the court as would 
enable minor matters to be speedily dispatched. 
The whole system of courts inferior to the one 
court of general jurisdiction, including mu- 
nicipal courts and police courts, seems to me 
to imply that the small affairs of small peo- 
ple can be disposed of by small courts, when 
the true conception of the administration of 
justice is that the least concern of the least 
person is of the highest consideration to the 
State. 

Obviously in a practical world it is reason- 
able and will be understood to be reasonable to 


have an abbreviated process for the swift dis- 
patch of the ordinary grist of controversies 
which at present go into these minor tribunals, 
but if they all went into the same court with 
the larger matters and were there treated more 
or less summarily because of their character, 
the litigants would at least feel that if their 
matters had to be disposed of quickly, it was 
done by the quickness of as competent a judge 
as could be provided. At present litigants in 
minor courts know that the judges of those 
minor courts are less highly qualified and 
chosen by less exacting standards than the 
judges in the usual court of general jurisdic- 
tion. They thus get an impression of the 
judicial system as being one which selects minor 
judges for the minor matters of minor people, 
which is bad psychology and does not tend to 
produce that social confidence which ought to 
proceed from a well ordered judicial adminis- 
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tration. 

I have never got over the effect of seeing in 
London the Lord Chief Justice of England 
presiding at a trial at nisi prius of a claim for 
damages growing out of an alleged warranty of 
seaworthiness in a house boat on the Thames, 
which settled down into the mud of the river 
on the first night the lessee occupied it, so 
that the lessee awoke in the morning to find 
a swan swimming in the window of the cabin 
and her bed just about to float. The amount 
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claimed was $76.00 but the Lord Chief Jus- 
tice of England gravely and speedily heard the 
evidence and dispatched the business. I would 
think the ideal system would be, therefore, but 
one court with the most dignified and learned 
judges possible to be secured treating the 
small woes and small wrongs of obscure people 
with the same gravity and seriousness that they 
treated the larger contentions in other branches 
of the same court. 


Pontius Pilate and Popular Judgments* 


By JOHN H. WIGMORE 


“And Pilate answered and said again unto 
the multitude, ‘What will ye then that I should 
do?’” 1, The contemptible thing about Pilate’s 
conduct has always been this act of truckling 
to the demand of the multitude. 

One can make allowances for his indecision; 
that is a phase of mind that comes to almost 
all men. One can understand his inability to 
fathom the factional divisions at Jerusalem, 
for he was a Roman; or to penetrate the truth 
of fact in the charges against Jesus, for biased 
testimony is hard to weigh; or to determine 
the Jewish law of treason, for it doubtless had 
its technicalities. 

But Pilate was a judge, exercising praetorial 
powers. This was a regular criminal prosecu- 
tion under the law, like that of Debs or Luet- 
gert or the Surratts. It was his duty to de- 
cide on this charge according to the law and 
the facts as he saw them. When he declined 
to do so, and submitted the decision to the 
populace, he did a cowardly act as a judge, and 
degraded the judicial function. 

The populace to whose decision he deputed 
this lawsuit was a trailing crowd gathered from 
the market place and the streets. It was biased 
and passionate, and ignorant of everything but 
its own feelings. It knew neither law nor 
facts. It could not possibly be a competent 
body to give a decision of a rational system. 

It would not have been any more competent 
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had it gone peaceably to the polls and dropped 
in ballots marked: 
Crucify Him—Yes No 

2. Submitting to a populace any judicial 
matter of law and fact—the application of ex- 
isting law to alleged facts—is a folly. This 
assertion does not call for argument; our polit- 
ical system is already based on that postulate. 
The body of judges is set aside—set on high, 
if you will—to do that very thing in the only 
way which admits of even an approach to com- 
petency. 

Such being our system, an individual judge 
who decides his cases by submitting his own 
mind to the ignorant demands of the populace 
is recreant to his sworn constitutional duty. He 
is helping to undermine justice according to 
law and truth. 

3. It follows that any political practice which 
continually subjects judges to the strain of 
such a temptation is a false and unworthy 
practice. 

Such a practice is that of nominating and 
electing judges by popular vote. 

No community will get the justice which it 
ought to get if it insists on placing the judicial 
mind in subjection to the supposed popular de- 
mand. And a judge who has to please the 
“people” (and who are they?) by his record of 
decision on individual cases is in just such a 
plight. 

4. The foregoing is a Jeremiad uttered in 
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view of the circumstance that of the seven 
judges of the supreme court of Illinois, five 
were elected by popular vote this month. 

It is a political anomaly. We have a complex 
system of laws, and a vast bulk of litigated 
law and fact; and yet we expect to select 
competent and upright experts by subjecting 
the nominees to the vote of a multitude, who 
must be ignorant of the nominees’ qualifications 
yet have to be pleased with their names. 
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5. “And Pilate answered and said again to 
the multitude, ‘What will ye then that I should 
do unto him?’” 

This system has not yet begotten for us any 
obvious Pilates. But its natural tendency is to 
do so. And the truly contemptible thing about 
Pilate, which has made his name despised 
through the ages, is his subjection of his judi- 
cial decision on law and fact to the whim of 
the howling populace. 


Is Judicial Independence Essential? 


IN 1938 the Rhode Island Bar Association sponsored a constitutional amendment 
designed to stabilize justice by fixing the composition and jurisdiction of the 
supreme and superior courts; by providing for the appointment of the judges of 
these courts by the governor with the advice and consent of the senate; and by 
protecting the tenure of these judges against every contingency save bad behavior. 
In support of this amendment (which did not succeed) Mr. Fred B. Perkins de- 
livered a radio address on February 5, 1938, containing arguments that may 
well be useful in other states wherein, from time to time, there are certain to be 
efforts to rescue the bench from political influence.—Zditor. 


“LET US SEE for a moment how limited tenure 
destroys that independence, or what is almost as 
important, destroys the conviction of the liti- 
gant that the judge is independent. Let us 
suppose a judge has been elected by the people 
for a term of ten years. The term draws to a 
close and he is again to become a candidate for 
election. The nation is at war; a munitions 
factory has been blown up with great loss of 
life; a citizen of alien extraction, already with 
a criminal record, is arrested; he is innocent 
but the public howl for a conviction. There 
is a popular clamor for his punishment. His 
case comes before the judge about to become a 
candidate for re-election. Is the judge inde- 
pendent? Will he rule fearlessly with impar- 
tiality as between this defendant and the state 
itself, to whose citizens he is about to appeal 
for re-election? And if he should so rule, would 
there nevertheless be any possibility that the 
defendant would have confidence that this was 
the case? How would you like to have your life 
weighed in such a balance? And if such a 
judge, ignoring public clamor, should stand by 


his oath of office and in accordance with the 
evidence direct an acquittal of the defendant, 
thus making his re-election a virtual impossi- 
bility, could it under any circumstances be said 
that we were retaining the best men upon our 
courts? Many situations less spectacular but 
most important to those involved are inherent 
in the system of judges elected for a term of 
years. 

“Let us examine a second case. This judge 
was appointed by the governor for a ten year 
term. Only a month remains and he will then 
be reappointed or rejected and forced to return 
to private practice at an age and under circum- 
stances where the future is most uncertain. The 
governor and his administration have put into 
effect a drastic economic policy, believed by 
them to be most important for the public good. 
This policy in turn will ruin your business and 
you believe with some justification that it is 
illegal. You appeal to the courts and your case 
comes on for hearing before the judge whose 
term is drawing to a close. The parties before 


him are you on the one hand and on the other 
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the governor, to whom he looks for reappoint- 
ment. Is such a judge independent? Even if 
he is would you nevertheless have confidence 
that he was? Can a system which involves 
such situations be said to promote an impartial 
judiciary? Will such courts have the confidence 
of the litigant and the respect of the public? 

“Take one further example. There have re- 
cently appeared in the public press charges that 
presiding officers in our legislature are gavel- 
ling the passage of legislation without allowing 
the roll call guaranteed by our constitution. It 
is not my purpose at this time to examine the 
truth of these charges. Suffice it to say that if 
true, a practice is indicated which is utterly 
subversive of all democratic government, and 
one which, if indulged in, can probably be cor- 
rected only by the courts. But the courts to 
which we might appeal hold office at the will 
of the legislature. The judges of the supreme 
court can be removed by the legislature, and 
the whole court was so removed January 1, 
1935. Consider the unfortunate situation of 
asking judges to put their own existence as such 
in jeopardy in order to correct an abuse of 
power in the body which has full power of ret- 
ribution, not only in theory, but as actually 
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used in recent practices. As Rufus Choate said 
to the Massachusetts constitutional convention 
of 1853: 


“If the constitution does not maintain the judge 
against the legislature and the executive, will the 
judge maintain the constitution against the legis- 
lature and the executive?” 


“Security of tenure is far more important for 
another reason (than protecting the judge). 
It is indispensable to the existence of an in- 
dependent judiciary. And an independent judi- 
ciary is the keystone of the arch of democratic 
government. The whole theory of our courts 
is that we can best attain justice by having as 
judges men of ability, integrity and character 
who have taken an oath to do justice between 
man and man, who will bring to bear on the 
questions presented the highest attribute of a 
man at his best, an independent, impartial, un- 
biased judgment dictated by conscience alone. 
No honest litigant asks for more. He may 
sometimes despair that even such a man so 
situated can find the truth in the evidence as 
presented, but he has a conviction at heart that 
no human machinery is better calculated to 
reach the proper result than a consecrated man 
at his best and free of all outside influence.” 


New Members of Judicature Society 


Total new members for the 1940-41 season are 552. Following are the names 
of those who have been accepted since the last list was published. 


Alabama 

Jack Crensuaw, Montgomery 
California 

Cuartes W. Crapickx, Los Angeles 


Cuarites C. Montcomery, Los An- 
geles. 


Minnesota 


Mississippi 


District of Columbia 
Rosert N, Coox, Washington 


Missouri 


Illinois 


Maine 


Louis BernsteE1n, Portland 


D. E. La Bette, Minneapolis 


Husert S. Lipscoms 


New York 
WuttaM R. Bayes, New York 


Ohio 


Homer G. Powe, Cleveland 


Pennsylvania 


B. H. Smyers, Jr., Pittsburgh 
Sara M. Sorret, Pittsburgh 
Louis J. Wiesen, Sharon 


Lyon ANperson, St. Louis 


Wesster H. Burke, Chicago CLaupe I. BAKEweLt, St. Louis Texas 

Wiriram Quinsy pve Funtrak, Chi- G. A. Buner, Jr., St. Louis , 
cago Frep J. Horrmetster, St. Louis J. L. Gammon, Waxahachie _ 

Lionet G. THorsness, Chicago Wut L. Icoz, St. Louis Tueo, T. Weiss, San Antonio 


Max W. Kramer, St. Louis 


Indiana 
Cuartes P. Wartties, South Bend 


Hartiey Pottock, Jr., St. Louis 
Max Sicororr, St. Louis 
Louis F. Yecket, St. Louis 


West Virginia 
Lawrence R. Lyncu, Clarksburg 














Avucust 1941] 


REviEw oF Jupic1at Councit Reports 63 


Review of Judicial Council Reports 


UTAH 


The 1940 report of the Judicial Council of 
the Utah State Bar was submitted at the annual 
meeting of the bar in November, 1940, and ap- 
pears in 10 Utah Bar Bulletin 233. 

The Council prepared and submitted to the 
board of commissioners of the state bar a bill 
to give the state supreme court rule-making 
power. The bill went to the bar committee on 
legislation to be offered to the legislature for 
passage. The objective is a revision of the 
state’s civil procedure to conform to the new 
federal rules. 

A project to reorganize the state board of 
pardons has occupied the attention of the 
Council for several years, and at the time of 
the writing of the 1940 report it was hoped that 
legislation to effectuate the proposed changes 
would be drafted in time for consideration by 
the 1941 legislature. 

During the year the judicial council assisted 
the judges of the city court of Salt Lake City 
in revising their rules of procedure, and ar- 
ranged for distribution of the revised rules to 
other local courts to encourage adoption of uni- 
form practice. The council also arranged for a 
transfer of judges from other districts to re- 
lieve congested dockets in one of the judicial 
districts of the state. 

Robert L. Judd is chairman of the council, 
and Raymond T. Senior is secretary. 


TEXAS 


The word “Civil” will be dropped from the 
name of the Texas Civil Judicial Council, and 
the organization will devote its attention to 
criminal as well as civil justice if a bill pro- 
posed in the Council’s twelfth annual report is 
enacted by the legislature. Completion of the 
drafting of the state’s new rules of civil pro- 
cedure, on which a number of the Council mem- 
bers were engaged, has made it possible to 
extended its scope of activity. 

Most of the Council’s attention during 1940 
was devoted to the working out of a small 
claims court system for Texas cities, and the 
improvement of the system of nomination of 


appellate judges. After consideration of alter- 
nate plans, the Council drafted and recom- 
mended to the legislature a bill providing for 
small claims courts in cities of 75,000 popula- 
tion or more, with jurisdiction limited to civil 
causes of $50.00 or less, with service by regis- 
tered mail, and with costs no higher than $1.00 
per case. 

As a substitute for nomination of judges in 
primary elections, the Council drafted and rec- 
ommended a bill providing.for a convention 
system similar to that in general use before the 
advent of the primary system. Political parties 
are to hold precinct and county conventions at 
which delegates are to be selected for a state 
convention which will nominate the supreme 
and appellate court judges. That judicial se- 
lection reform in Texas may go farther than 
this is suggested by the fact that next year’s 
agenda for the Council includes appropriate 
measures to take the judges out of partisan 
politics. Discussion in the minutes indicated 
that the members were not thinking of the no- 
toriously unsuccessful non-partisan judicial 
election, but of a nominating commission and 
appointment by the governor, as in Missouri. 

Organization of the state judiciary has en- 
gaged much of the attention of the Texas Civil 
Judicial Council, and by unanimous vote the 
first item on its agenda for the next year was 
a constitutional amendment to create a unified 
court system in Texas. It is also at work on a 
proposal to set up a court of claims to relieve 
the legislature of the burden of passing special 
laws for claims against the state. 

Marion N. Chrestman was reelected president 
of the Council, and Harold A. Bateman con- 
tinues as secretary. 


MINNESOTA 


The second report of the Judicial Council of 
the State of Minnesota contains an extensive 
study of the work of the Minnesota supreme 
court, a study of bar integration, and a report 
on the progress of the proposed revision of the 
rules of civil procedure. 

Only 36 per cent of the issues discussed in 
1,104 supreme court opinions examined by the 
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Council involved points of substantive law. Of 
the remainder nearly half, or more than 25 per 
cent of the total, dealt with the single question 
of the sufficiency of the evidence to sustain a 
determination of fact below. The Council 
rightly felt that this indicated a waste of the 
court’s judicial powers on matters making a 
negligible contribution to the law of the state. 

The Council found there was a normal pro- 
portion of reversals, about one out of four; 
that the Minnesota justices had a heavy work 
load; and that Minnesota opinions were com- 
mendably short, averaging 4.68 pages in 1937 
and 3.88 pages in 1938. 

The study of bar integration was undertaken 
at the request of the state bar association. It 
occupies ten pages of the report and takes up 
the history of the movement, the meaning of in- 
tegration, the need for an integrated bar, prob- 
able results of integration, objections most fre- 
quently raised, experience of states with inte- 
grated bars, and a discussion of the merits of 
integration by legislative and by judicial action. 
it ends with a strong recommendation that the 
Minnesota bar be integrated by rule of the 
supreme court. 

The changes in civil procedure proposed in 
the first report were referred to the bench and 
bar of the state for discussion and approval and 
were approved by a number of district bar asso- 
ciations, some of them with reservations and 
alterations noted. The Council renews its 
recommendation that the proposed changes be 
adopted to make state procedure conform to 
that under the new federal rules. 

Its two published reports establish this com- 
paratively new judicial council as already one 
of the most active and effective in the country. 
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Hon. Royal A. Stone is its chairman, and Pro- 
fessor Maynard E. Pirsig is secretary. 





Dominant Factor in Justice 


The fundamental trouble I believe to be 
in the belief that liberty and property must 
be protected by an over complicated formal- 
ism, that legal mechanism can be successfully 
substituted for the competent and responsible 
judge. I believe the inevitable consequence of 
that attitude will be a cumbersome, slow, un- 
certain and irksome enforcement of the law. 
We shall have no substantial improvement while 
the responsibility for the result is laid directly 
to the judge of first instance and while with 
that responsibility, he is not given the power 
more unconditionally to control the result. 
There is in my judgment no substitute for 
capable trial judges with large powers.—Judge 
Learned Hand. 





Opinions That Deserve Publication 


Why must the supreme court write a lengthy 
opinion in almost every case when a per curiam 
opinion would be sufficient? Is every case 
so novel that it calls for an opinion? For one, 
I would like to have the justices say: “Mem- 
bers of the Kansas Bar; from now on we will 
write opinions only in cases where some good 
will be accomplished. In those cases the opin- 
ions will be full and complete. In other cases 
we will merely announce our decisions, refer- 
ring you to the outstanding cases already re- 
ported.” In that way, I believe, the work can 
be lightened, the law more fully and completely 
developed, and this is important too—the re- 
search work of the practicing attorney can be 
materially reduced.—Judge Grover Pierpont, 
Kansas State Bar Journal, May 1935. 





The Judicature Society Invites Cooperation 
The American Judicature Society is an agency for cooperation between all 
persons who are concerned with the problems of administering justice; for all 
who realize the need of more effective methods and results in keeping with 
the standards of modern life. To such persons, the Society offers opportunity 


for a high form of public service. 


The Journal of the Society is in the nature 


of an open forum; contributors are not asked to subscribe to any creed. The 
Journal is sent free to all who are interested. For those who desire more than 
passive participation there is an active membership, with dues of five dollars 
a year, and a sustaining membership for those who place a higher estimate 


upon their responsibility. 





